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Introduction 


Family law is a very popular option at most universities. It is about the very stuff 

of life: love, care, relationships, sex. The facts of the cases are easy to understand. 
Certainly more so than those dreadful contract law cases involving stevedores! But 
there is a danger that in studying family law you get so carried away with the stories 
that you forget to state the law. Some students get so excited with, for example, 
writing about the injustices faced by unmarried fathers in family law that they forget 
to mention any law at all. So family law is meant to be an enjoyable subject and, 
understandably, you will have strong views on the issues raised. However, in the exam 
room, control yourself. Make sure you persuade the examiner that you know the key 
legal principles, the important statutory provisions and the leading cases. That said, 
a family law essay that is no more than a recital of cases or statutory provisions will 
score low marks — and bore the examiner, which is never advisable. 

This book is divided into ten chapters and your course is likely to have been divided 
up into sections something like this. However, do not let this restrict your thinking. In 
family law, these topics interact. The law on divorce impacts on the law on marriage. 
Our definition of a parent affects what obligations parents owe their children. So, even 
if an essay is asking you about one topic, always think about how similar issues are 
raised in other topics. There are some theoretical issues that run throughout family 
law. Should we focus on form (e.g. whether the couple are married; whether a person is 
in law a father or mother) or reality (e.g. what is their relationship like? What are they 
doing with their child?)? Should the courts be given discretion in order to reach results 
that are fair, or should they apply rules so that the law can be more predictable? Does 
family law continue to work against the interests of women or has the tide turned so 
that it now works against the interests of men? 

This book is designed to help you focus as you revise for your examinations. It is in 
no way a replacement for attending lectures or reading the leading cases, articles and 
textbooks. A top-rated answer is likely to include references to more cases than are 
found here and will raise more theoretical issues than are mentioned. What this book 
can do is to set you off on a good sound footing for your revision. It will outline the 
most Important points that you must know. It also provides you with some pointers 
as to how to move on by providing you with ideas to think about and some reading to 
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Introduction 


look at. Hopefully, quite a bit of what you will find here you will already have come 
across, but this will provide you with a sound overview. The book should set your mind 
at rest: you do know the basics and you now have the tools to excel in your exams. 


_ Revision note 
e Don’t get too carried away with your arguments. You must persuade the 
examiner that you know the law. 
e Show the examiner that you can see how the topics interrelate. Don’t treat the 
subject as a set of discrete boxes. 
e In problem questions, be practical. Always consider the range of orders the court 
might employ, but remember: they have to be enforced and workable. 
_ Throughout your revision, use the questions on the companion website to check 
_ your understanding of the subject, and to identify areas where you may want to 
_ focus your revision. 


Guided tour 


How to use features in the book and the companion website. 


Understand quickly 


Topic maps — Visual guides highlight key subject areas and facilitate easy navigation 
through the chapter. Download them from the companion website to pin on your wall 
or add to your revision notes. 


Key cases and key statutes — Identify and review the important elements of the 
essential cases and statutes you will need to know for your exams. 


Key further reading — These carefully selected sources will extend your knowledge, 
deepen your understanding, and help you to earn better marks in coursework and 
exams. 


Glossary — Forgotten the meaning of a word? This quick reference covers key 
definitions and other useful terms. 


Test your knowledge — How well do you know each topic? Test yourself with quizzes 
tailored specifically to each chapter. 


Revise effectively 


Revision checklists — Identify essential points you should know for your exams. The 
chapters will help you revise each point to ensure you are fully prepared. Print the 
checklists from the companion website to track your progress. 


Flashcards — Test and improve recall of important legal terms, key cases and statutes. 
Available in both electronic and printable formats. 


Take exams with confidence 


Sample questions with answer guidelines — Practice makes perfect! Consider how 
you would answer the question at the end of each chapter, then refer to the accompanying 
answer guidance. Try out additional sample questions online. 


Assessment advice — Use this feature to identify how a subject may be examined and 
how to apply your knowledge effectively. 


Guided tour 


Impress your examiner — Impress your examiners with these sources of further 
thinking and debate. 


Exam tips — Feeling the pressure? These boxes indicate how you can improve your 
exam performance when it really counts. 


Don’t be tempted to — Spot common pitfalls and avoid losing marks. 


You be the marker — Evaluate sample exam answers and understand how and why an 
examiner awards marks. 


xi 


Table of cases 
and statutes 


Cases 


Av A[2004] EWHC 2818 (Fam); [2006] 
Fam Law 435 79 

Av A (Financial Provision) |1998] 2 FLR 
180 74 

Av Band C (Contact: Alternative Families) 
[2012] EWCA Civ 285; [2012] 1 WLR 
3456 99 

Av Leeds Teaching Hospitals NHS Trust 
[2004] EWHC 644 (QB); [2004] 
3 FCR 324 94, 100 

AB v CB (Financial Remedy: Variation of 
Trust) [2014] EWHC 2998 (Fam); 
[2015] 3 FCR 135 84 

Abbott v Abbott [2007] UKPC 53; [2008] 
1 FLR 1451 25 

Af (A Child) (Adoption Order or Special 
Guardianship Order), Re [2007] EWCA 
Civ 55; [2007] 1 FLR 507 153, 161 


B (A Child) (Care Order: Proportionality: 
Criterion for Review), Re [2013] UKSC 
33; [2013] 1 WLR 1911 139, 140, 141 

B (A Child) (Residence Order), Re [2010] 

1 FCR 1 (HL) 113, 118 

B (A Minor) (Residence Order: Status Quo), Re 
[1998] 1 FLR 368; [1998] 1 FCR 549 
105, 110 

B (Children), Re [2012] EWCA Civ 1275; 
[2013] 2 FLR 153 142 


xii 


By B (Financial Provision: Welfare of Child 
and Conduct) [2002] 1 FLR 555 74, 78 

B vy United Kingdom (390967/97) |2000] 
1 FLR 1; [2000] 1 FCR 289 (ECtHR) 
100 

Barder v Barder [1988] AC 20 (HL) 81, 85 

Barnes v Phillips [2015] EWCA Civ 1056, 
[2015] Fam Law 1470 25 

Brixey v Lynas (No.1) 1997 SC (HL) 1; 
[1997] 1 FCR 220 105, 110 

B-S (Children) (Adoption Order: Leave to 
Oppose), Re [2013] EWCA Civ 1146 
144, 159, 163 

Buffery v Buffery {1988] 2 FLR 365 (CA) 
55, 65 


C (A Child) (Indirect Contact) Re [2012] 
EWCA Civ 1281; [2013] 2 FLR 272 
(CA) 108 

C (A Child) (Non-molestation re filming), Re 
[2015] EWCA Civ 1096 39 

Cv C (Financial Provision: Personal 
Damages) [1995] 2 FLR 171; [1996] 

1 FCR 283 75 

Cv C (Non-Molestation Order: Jurisdiction) 
[1998] 1 FCR 11 (Fam D) 39, 47 

Carpenter v Secretary of State for Justice 
[2015] EWHC 464 (Admin) 6 

Chalmers v Fohns [1999] 1 FLR 392 (CA) 
42, 47 

Charman v Charman [2007] EWCA Civ 
503; [2007] 2 FCR 217 77, 79, 85 


Churchill y Roach [2002] EWHC 3230 
(Ch); [2004] 2 FLR 989 24 

Cleary v Cleary [1974] 1 WLR 73 (CA) 
56, 65 

Cox v Fones [2004] EWHC 1486; [2004] 
2 FLR 1010 24 


Dartv Dart [1996] 2 FLR 286; [1997] 
1 FCR 21 (CA) 74 

Dawson v Wearmouth [1999] 2 AC 308 
(HL) 97 : 


E (A Minor) (Wardship: Medical Treatment), 
Re [1993] 1 FLR 386 128 

Ev United Kingdom (33218/96) {2003} 
1 FLR 348; (2003) 36 EHRR 31 
(ECtHR) 147 

Evans v Evans [2012] EWCA Civ 1293; 
[2013] 2 FLR 295 (CA) 60, 84 

Eves v Eves [1975] 1 WLR 1338; [1975] 
3 All ER 768 24 


Fv F (Welfare of Children: Immunisation) 
[2013] EWHC 2683 (Fam); [2014] 
1 FLR 1328 128 

Fleming v Fleming [2003] EWCA Civ 1841; 
[2004] Fam Law 174 84 


G (A Minor). (Parental Responsibility: 
Education), Re [1994] 2 FLR 964 (CA) 
97 ws 

G (Children) (Religious Upbringing) (2012), 
Re 118 

G (Children) (Residence: Same Sex Partner), 
Re [2006] 3 FCR 1 (HL) 112, 118 

Gv G [2009] EWCA Civ 976 42 

Gv United Kingdom (Children: Right of 
Contact) (32346/96) [2001] 1 FLR 153 
(ECtHR) 116 

Ghaidan v Godin-Mendoza [2004] 2 AC 
557 (HL) 21, 30 

Gillett v Holt [2001] Ch 210; [2000] 1 FCR 
705 27 


Table of cases and statutes 


Gillick v West Norfolk and Wisbech Health 
Authority [1986] AC 112 (HL) 122, 
123, 124, 126-128, 132, 133 

Glaser v United Kingdom see Gv United 
Kingdom (Children: Right of Contact) 

Graham- York v York [2015] EWCA Civ 
(2.28 

Great Ormond Street Hospital v Gard {2017| 
EWHC 1909; [2017] EWCA Civ 410 
108, 118 


H(A Minor) (Section 37 Direction), Re 
[1993] 2 FLR 541; [1993] 2 FCR 277 
105, 111 

H (Minors) (Sexual Abuse: Standard of Proof), 
Re [1996] AC 563 (HL) 137, 140, 

141, 148 

H and A (Children) (Paternity: Blood Tests), 
Re [2002] EWCA Civ 383; [2002] 

1 FLR 1145 (CA) 89, 92 

Hv H (Financtal Relief: Attempted Murder as 
Conduct) {2005] EWHC 2911; [2006] 

I FLR 990 75. 

Hirani v Hirani (1982) 4 FLR 232 3,9 

H-F v H-F [2002] 1 FLR 415 74 

Hokkanen v Finland (19823 /92) (1994) 

19 EHRR 139; [1996] 1 FLR 289 
(ECtHR) 116 


F (Children) (Care Proceedings: Threshold 
Criteria), Re [2013] UKSC 9 142, 149 

F (Specific Issue Orders: Child's Religious 
Upbringing and Circumcision), Re [2000] 

1 FLR 571; [2000] 1 FCR 307 (CA) 97 
Fv B (Ultra-Orthodox Judaism: Transgender) 
[2017] EWFC 4 and [2017] EWCA 

Civ 2164 108, 118 

Fv C [2006] EWHC 2837 (Fam); [2007] 
1 FLR 1064 92 

Johansen v Norway (17383/90) (1997) 23 
EHRR 33 (ECtHR) 147 

Jones v Kernott [2011] UKSC 53 19, 23, 
256, 31, 33 


xiii 


Table of cases and statutes 


Ky L (Ancillary Relief: Inherited Wealth) 
[2011] EWCA Civ 550; [2011] 3 All 
ER 733 74, 79 

Katz v Katz (1972] 1 WLR 955 58 


L (A Child) (Care: Threshold Criteria), Re 
[2007] 1 FLR 2050; [2007] Fam Law 
297 140 

L (A Child) (Contact: Domestic Violence), Re 
[2000] 4 All ER 609; [2001] Fam 260 
(CA) 115, 118 

L (Medical Treatment: Gillick Competence), Re 
[1998] 2 FLR 810 128 

L (Occupation Order), Re [2012] EWCA Civ 
721; [2012] 2 FLR 1417 42 

L (Relocation: Shared Residence), Re |2012| 
EWHC 3069 (Fam) 114 

L, V, M and H, Re; see L (A Child) (Contact: 
Domestic Violence), Re 

Lancashire CC v B (A Child) (Care Orders: 
Significant Harm) {2000} 2 AC 147; 
[2000] 1 FLR 583 (HL) 137, 140, 148 

Lauv DPP [2000] 1 FLR 799 (QBD) 44, 
48 

Lawrence v Gallagher |2012| EWCA Civ 
394; [2012] 2 FLR 643 (CA) 78 

Le Foev Le Foe [2001] 2 FLR 970, [2002] 
1 FCR 107 25 

Liden v Burton [2016] EWCA Civ 275 30 

Lines v Lines (1963) 107 SJ 596 57 

Lissimore v Downing [2003] 2 FLR 308 30 

Livingstone-Stallard v Livingstone-Stallard 
[1974] Fam 47 57 

L-K, Re [2015] EWCA Ciy 830 140 

Lloyds Bank Plev Rosset [1991] 1 AC 107 
(HL) 23, 25, 30 


M (A Child) (Contact: Parental Responsibility), 
Re [2001] 2 FLR 342; [2001] 3 FCR 
454 105, 110 

M (A Child) (Medical Treatment: Consent), 


Re [1999] 2 FLR 1097; [1999] 2 FCR 
577 113 


xiv 


M (A Child) (Parental Responsibility), Re 
[2013] EWCA Civ 969; [2014] 2 FCR 
46 98 

M (A Minor) (Care Order: Threshold 
Conditions), Re [1994] 2 AC 424 140 

M (A Minor) (Family Proceedings: Affidavits), 
Re [1995] 2 FLR 100; [1995].2.FCR 
90 113 

M (Child's Upbringing), Re {1996| 
2 FLR 441; [1996] 2 FCR 473 105, 
110, 112 

M (Children) (Abduction), Re 2007] UKHL 
55; [2008] 1 AC 1288 130 

M (Children), Re [2016] EWCA Civ 1059 
114 

M v F and H{2013] EWHC 1901 (Fam); 
[2014] 1 FCR 456 93 

Mv M (Ancillary Relief: Conduct) {2006| 
Fam Law 923 (Fam D) 84 

Mv M (Parental Responsibility) 

[1999] 2 FLR 737 (Fam D) 89, 96, 
97, 100 

M'P-P (Children) (2015), Re [2015] EWCA 
Civ 584 158 

MA (Children) (Care Threshold), Re [2009] 
EWCA Civ 853; [2010] 1 FCR 456 
139, 150 

Mabon v Mabon (2005)EWCA Civ 634; 
[2005] Fam 366 123, 130, 132 

Martin-Dyev Martin-Dye |2006] EWCA 
Civ 681; [2006] 4 All ER 779 75 

McCartney v Mills McCartney [2008] 
EWHC 401 (Fam); [2008] 1 FCR 707 
79, 85 

McFarlane v McFarlane [2006] UKHL 
24; [2006] 2 AC 618; affirming [2004] 
EWCA Civ 872; [2004] FCR 657 69, 
70, 75—78, 79, 84, 85 

Miller v Miller [2006] UKHL 24; [2006] 
2 FCR 213 (HL) 70, 74, 75-78, 79, 
80, 84, 85 

MK v CK [2011] EWCA Civ 793; [2012] 
Fam 134 114 


N-D (Children), Re [2014] EWCA Civ 
1226; [2014] 3 FCR 493 139 

NS v MI [2006] EWHC 1646 (Fam); 
[2007] 2 FCR 748 9 


O (A Minor) (Care Proceedings: Education), 
Re [1992] 1 WLR 912 139 

O'Neill v O'Neill [1975] 1 WLR 1118; 
[1975] 3 All ER 289 57 

Opuz v Turkey (33401/02) (2010) 50 
EHRR 28; 27 BHRC 159 (ECtHR) 46 

Owens v Owens [2018] UKSC 41 57, 65 


P (A Child) (Financial Provision), Re [2003] 
EWCA Civ 837; [2003] 2 FLR 865 72 

P (Forced Marriage), Re [2010] EWHC 
3467 (Fam) 10 

P (Surrogacy: Residence), Re [2007] EWCA 
Civ 1053; [2008] 1 FLR 198 (CA) 95 

Py R (Forced Marriage: Annulment: 
Procedure) {2003]| 1 FLR 661 10 

Payne v Payne {2001} EWCA Civ 166; 
[2001] Fam 473 (CA) 114 

PCv York [2013] EWCA Civ 478, [2013] 
MHLO 61 7 

PD y SD [2015] EWHC 4103 (Fam) 129, 
132 

Petrodel Resources Ltdv Prest {2013| UKSC 
34; [2013] 2 FLR 732 78 

PF v CF [2016] EWHC 3117 (Fam) 42 

Pheasant v Pheasant {1972] Fam 202 57 

PM v MB [2013] EWCA Civ 969; [2014] 
2 FCR 46 97 


Q (A Child) (Adoption: Welfare Requirements), 
Re [2011] EWCA Civ 1610; [2012] 
1 FCR 259 (CA) 158 

Q (A Child), Re [2015] EWCA Civ 991; 
[2015] Fam Law 1454 116 


R (A Child) (Residence Order: Treatment of 
Child's Views), Re [2009] EWCA Civ 
445; [2009] 2 FCR 572 (CA) 114 


Table of cases and statutes 


R (A Minor) (Wardship: Consent to 
Treatment), Re [1992] Fam 11; [1991] 
4 All ER 177 127, 128, 132 

R (Axon) v Secretary of State for Health 
[2006] EWHC 37 (Admin); [2006] 

2 FLR 206 127 

R (G) v Barnet LBC [2003] UKHL 57; 
[2004] 1 FLR 454 (HL) 146 

R (on the application of the CPS) v Registrar 
General [2002] EWCA Civ 1661; [2003] 
QB 1222 (CA) 6, 15 

R (Steinfeld) v Secretary of State for 
International Development [2018] UKSC 
32 11 

R (TT) v Registrar General for England and 
Wales [2019] EWHC 2384 (Fam) 91 

Radmacher v Granatino [2010] UKSC 42 
80, 81, 82, 85 

Richards vy Martin (2017) {2017] EWHC 
2187 (Fam) 116 

Robertson v Robertson [2016] EWHC 613 
(Fam) 78” 

Roddy (A Child) (Identification: Restriction 
on Publication), Re [2003] EWHC 2927 
(Fam); [2004] 2 FLR 949 128 

RS (Forced Marriage Protection Order), Re 
[2015] EWHC 3534 (Fam); [2016] 

1 FCR 461 11 


S (A Minor) (Parental Responsibility), Re 
[1995] 2 FLR 648; [1995] 3 FCR 225 
(CA) 89, 96, 97, 100 

S (Child Parent: Adoption Consent), Re {2017] 
EWHC 2729 (Fam) 127 

S (Children) (Care Order: Implementation of 
Care Plan), Re [2002] UKHL 10; [2002] 
1 FCR 577 (HL) 144, 149 

S (Children) (Interim Care Order), Re {2010} 
EWCA Civ 421; [2010] 2 FCR 171 138 

S (Contact: Children's Views), Re {2002] EWHC 
540; [2002] 1 FLR 1156 105, 109, 114 

S (Minors), Re; see S (Children) (Interim Care 
Order), Re 


XV 


Table of cases and statutes 


S (Transfer of Residence), Re {2011] 1 FLR 
1789; [2010] Fam Law 1182 (Fam D) 116 

Sv AG (Financial Orders: Lottery Prize) 
[2011] EWHC 2637 (Fam); [2011] 
3 FCR 523 79 

Sv S (Financial Provision: Departing from 
Equality) [2001] 2 FLR 246; [2001] 
3 FCR 316 74 

S, Re; Re W (Children: Care Plan); see S 
(Children) (Care Order: Implementation of 
Care Plan), Re 

SA (Vulnerable Adult with Capacity: 
Marriage), Re [2005] EWHC 2942 
(Fam); [2007] 2 FCR 563 10 

Santos v Santos [1972] Fam 247 60 

S-B (Children) (Care Proceedings: Standard 
of Proof), Re {2009| UKSC 17; [2010] 
1 AC 678 141 

SC (A Minor) (Leave to Seek Residence Order), 
Re [1994] 1 FLR 96; [1994] 1 FCR 609 
129 

Sharland v Sharland {2015| UKSC 60 81, 
82, 85 

Sharp v Sharp {2017| EWCA Civ 408 78 

Sheffield City Council v E [2005] Fam 326 
(Fam D) 10, 15 

SK (An Adult) (Forced Marriage: Appropriate 
Relief), Re [2004] EWHC 3202; [2005] 
3 All ER 421 10 

Sorrell v Sorrell {2005} EWHC 1717 
(Fam); [2006] 1 FLR 497 78 

Stack v Dowden [2007] UKHL 17; [2007] 
2-AC 432 25 

Sutton v Mishcon de Reya [2003] EWHC 
3166 (Ch); [2004] 1 FLR 837 28, 31 


T'(A Child) (Contact), Re [2002] EWCA 
Civ 1736; [2003] 1 FCR 303 114 

T (A Child) (Non-Molestation Order), Re 
[2017] EWCA Civ 1889 40 

TB v DB (Change of Residence) [201 3] 
EWHC 2275 (Fam); [2013] Fam Law 
1392 116 


Xvi 


Thompson v Hurst [2012] EWCA Civ 1752 
25 
Thorner v Mayor [2009] UKHL 18 27, 30, 31 


W (A Child), Re [2013] EWCA Civ 335, 
[2013] 2 FLR 1337 98 

W (Children) (Contact Order: Revocation of 
Direct Contact), Re [2012] EWCA Civ 
1788 115 

W (Children) (Direct Contact), Re [2012] 
EWCA Civ 999; [2012] 3 FCR 277 
115 

W (Minors) (Residence Order), Re [1999] 
1 FLR 869; [1998] 1 FCR 75 (CA) 
105, 110 

Waggott v Waggott [2018] EWCA Civ 727 
74 

Wayling v Jones [1995] 2 FLR 1029 27 

Webster v Norfolk CC [2009] EWCA 
Civ 59; [2009] 1 FCR 673 (CA) 153, 
160 

White v White [2001] 1 AC 596; [2000] 
3 FCR 555 (HL) 68, 69, 70, 75, 76, 
78, 84, 85 

Wyatt v Vince [2015] UKSC 14 72 


X (Emergency Protection Orders), Re [2006] 
EWHC 510 (Fam);¥2007] 1 FCR 551 
146 


Y (Children) (Occupation Order), Re [2000] 
2 FCR 470 (CA) 35, 42, 48 

Yemshaw v London Borough of Hounslow 
[2011] UKSC 3 37, 47 


Z (A Child) (No 2), Re [2016] EWHC 1191 
(Fam) 95 

Z (A Child: Human Fertilisation and 
Embryology Act: Parental Order), Re {2015} 
EWFC 73.95 

Zv Z (Financial Remedy: Marriage Contract) 
[2011] EWHC 2878 (Fam); [2012] 
1 FLR 1100 81 


Statutes 


Adoption and Children Act 2002 98, 154, 
155, 157, 158, 162, 163 
Seb? 

s. 1(2) 157 
s. 1(4) 157, 158 

. 1(4)(c) 157 

. 1(4)(f) 157, 158 

s. 19 156 

s. 21 156 

s. 46(6) 160 

CARAS eb 

s. 52(1) 158 

s 

S 


S 
es 


.67(1) 159 
. 77 160 
s. 78 160 
Anti-social Behaviour, Crime and 
Policing Act 2014 
SeiZ1- 10 


Child Maintenance and Other Payments 
Act 2008 70 
Child Support Act 1991 22, 68, 69, 70, 
$1572 
Child Support Act 1995 68, 69, 70, 
71, 84 
Children Act 1989 68, 71, 72, 95, 96, 
107~111, 120, 132, 144, 145, 157 
Part III 139 
5.195, 16f 
s. 1(1) 107 
s. 1(2A) 109 
@1(3) 109-111;,157 
s. 1(5) 109, 167 
BL) OF 
s. 3(1) 95 
s. 4(1)(a)—(c) 98 
s. 4A 143 
s.8 96, 107, 129 
s. 11(7) 107 
ss. 11A—11P 116 


Table of cases and statutes 


13114 
M522 71 
17139, 146 
20 139, 146 
.27(1) 117 
. 31 138, 148, 149 
. 31(2) 139, 143, 149, 156 
_33(1) 142 
. 33(3) 142, 143 
34 143 
34(2) 143 
_35(1) 145 
37111 
s. 43 146 
s. 44 145 
Sch. 1 22, 69, 71, 72 
Children and Adoption Act 2006 
106, 116 
Children and Families Act 2014 106, 
107, 109, 115 
Civil Partnership Act 2004 11, 12, 69, 


PDA EA A BY A I = A I So a cas 


aes 


71572 
s. 312 

s. 3(1)(a)-(d) 12 
s.44(5) 12 
s.50(1)12 4 


Crime and Security Act 2010 45 


Domestic Proceedings and Magistrates 
Courts Act 1978 13 


Equality Act 2010 12, 133 


Family Law Act 1996 4, 19, 21, 34, 36, 
38, 44 
s. 33 35, 40-43, 47 
s. 33(1) 41 
s. 33(3) 42 
s. 33(6) 41, 42 
s.33(8) 41 
s. 35 35, 40, 43 
s. 35(6) 43 
s. 36 35, 40, 43, 47 


xvii 


Table of cases and statutes 


s. 37 35, 40, 43 
s. 38 35, 40, 43 
s.42(5) 39 
s.42A 39 
s. 44 38 
s. 62 38 
s. 62(1)(a) 43 
s. 63(A) 10 
Forced Marriage (Civil Protection) Act 
2007 10 


Gender Recognition Act 2004 5, 8, 168 
s. 2(1) 6 
s.3 6 
8.9 6 


Human Fertilisation and Embryology Act 
1990 89, 90, 91, 92, 169 
s. 28(2) 94 
s. 28(3) 94 
Human Fertilisation and Embryology Act 
2008 89, 90, 92, 102 
S59 2 
$35 92, 93 
s. 36(b) 93 
s37 93 
s. 38(2)-(4) 92 
5.41 93 
s. 44(1)(b) 93 
s..54 95 
Human Rights Act 1998 6, 21, 46, 104, 
106, 111, 119, 127, 132, 133, 134, 
138, 144, 145, 146, 154, 158, 
162, 163 


Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 64 


Marriage Act 1949 169 


xviii 


Marriage (Same-Sex Couples) Act 2013 
4, 5,14 

Matrimonial Causes Act 1973 12, 54, 63, 
68, 69, 71, 72, 78 
Part-1634 

1(2) 54 

1(2)(a) 12, 55, 56 

1(2)(b) 57 

1(2)(c) 59 

. 1(2)(d) 59 

-1(2)(e) 60 

_1(4) 54 

2(1) 56 

2(2) 57 

3(1) 60 

5 60, 61 

. 10(2) 60 

114 

12 8,9 

.12(a) 12 

12(b) 12 

12(e) 12 

12A 60 

13 11 

. 25 73, 74, 84 

. 25(1) 74 

. 25(2) 73, 76, 83 

. 25(2)(a)-(d) 74 ~ 

. 25(2)(e)-{h) 75 

. 25A(1) 73 
s. 28(1A) 73 
s. 41 61 

Mental Capacity Act 2005 7 

Mental Health Act 1983 8 


PRRAPARRARARARRARRRYDRABNABARYH w 


Protection from Harassment Act 1997 35 : 
36, 39, 44, 48 
s. 1 44 
s. 1(1) 44 


Rent Act 1977 4, 19, 21 


Serious Crime Act 2015 
s. 76 45 


Welfare Reform Act 2009 94 


Statutory 
instruments é 


Civil Partnership (Opposite-sex 
Couples) Regulations 2019, SI 
2019/1458 11- 


Human Fertilisation and Embryology 
Authority (Disclosure of Donor 
Information) Regulations 2004, SI 
2004/1511 94 


Table of cases and statutes 


International 
Treaties and 
Conventions 


Convention for the Protection of Human 
Rights and Fundamental Freedoms 
1950 (European Convention on 
Human Rights/ECHR) 116, 138, 


nets 


Art. 3 147 
Art. 895, 111, 116, 147 
Art. 8(1) 111 

Art. 8(2) 111, 147 


United Nations Convention on the 


Rights of the Child 163 
Art. 19(1) 138 


xix 


Marriage and civil 
partnership 


Revision checklist 


Essential points you should know: 


The grounds on which a marriage or civil partnership can 
be void 


The grounds on which a marriage or civil partnership can 
be voidable 


The differences between marriage and civil partnership 


The debates surrounding whether same-sex couples 
should be permitted to marry 


Topic map 


s Under age 
Void marriage - Prohibited degrees 
Bigamy 


Formalities breached 


Non-consummation 


No consent, Hirani 


Marriage 
or civil Voidable marriage Mental disorder 
partnership 
—Venereal disease 
Pregnancy 
——Gender certificate 
Divorce 


Financial orders 


Effects of marriage Inheritance rights 
Parental responsibility 


Tax advantages 


A printable version of this topic map is available from go.pearson.com/uk/lawexpress 


1 Marriage and civil partnership 


Introduction 


Before giving advice to a couple on a family law issue, it is essential to 
know whether they are married, civil partners or cohabitants. 


This chapter will look at the age-old institution of marriage and the relatively new 
status of civil partnership. Over the years the legal significance of marriage has 
decreased. There is now an impressive array of statutes that give married and 
unmarried couples the same rights (e.g. Rent Act 1977, Family Law Act 1996). 
Nevertheless, marriage and civil partnership do carry some important legal rights 

and responsibilities. But perhaps more important than that, they provide a degree of 
social respect and acknowledgement of the relationship. Therefore, the laws on which 
couples can or cannot marry or enter civil partnerships tell us something about which 
kinds of relationship our legal system values. The Marriage (Same-Sex Couples) Act 
2013 allows same-sex couples the opportunity to marry, making a clear break from 
the traditionally religious origins of marriage. Although quite what marriage means in 
contemporary society is a subject of considerable debate. 


Assessment advice 


Essay questions 


There are two favourite areas for essay questions on this topic. The first is the issue of 
which couples can or cannot marry (or enter a civil partnership). You need to be able to 
explain the restrictions on marriage and discuss whether they are justifiable. The second 
is a question asking about the legal consequences of marriage or civil partnership. You 
need to be able to explain these, and particularly how marriage and civil partnership differ. 


Problem questions 


Problem questions often focus on the issues surrounding void and voidable marriages 
and civil partnerships. You will need to have a detailed knowledge of the case law. 
Students often do not know enough about the bars to relief (which is understandable 
because it is a rather boring area of the law!). 


Who can marry whom? 


The Matrimonial Causes Act 1973, section 11 sets out which marriages are void: 


& marriages where the parties have knowingly and wilfully married in breach of the 
formality requirements; 
¢ marriages between people within the 


prohibited degrees of relationshi 
(e.g. a brother and a sister); ; 2 


Who can marry whom? 


e either of the parties is under 16; or 


e either of the parties is married to someone else. If they were previously married but 
the marriage has ended through death or divorce, they are free to marry. 


The Marriage (Same-Sex Couples) Act 2013 has removed the provision that used to 
prevent same-sex couples marrying. 

As long as the couple are not within one of these categories, they are free to enter a 
valid marriage. You will need to make sure you have learned this list of void marriages 
for the exam. Most of these requirements are straightforward. But there are some 
issues we need to look at in more detail. 


Same-sex marriage 


Same-sex marriage is now possible, but perhaps oddly, there are a few differences 
between same-sex marriage and opposite-sex marriage. The most striking differences are: 


e asame-sex marriage cannot be voidable if there is a lack of consummation. An 
opposite-sex marriage can be (see pages 7-8); 

e asame-sex couple cannot rely on same-sex adultery as the basis for a divorce 
petition. An opposite-sex couple can rely on opposite-sex adultery (see Chapter 4). 


This means it is still necessary to determine whether the parties to a marriage are male 
or female to know which set of rules apply. : 

The definition of male is that at birth the individual’s genital, gonadal and 
chromosomal characteristics all pointed in the direction of being male. The equivalent is 
true for female. Psychological factors are not taken into account. If someone’s biological 
factors at birth are mixed (the person has an intersex body), a court can also consider 
other factors, including psychological factors that materialise l4ter in life. The Gender 
Recognition Act 2004 enables someone to apply for a Gender Recognition Certificate, 
which recognises for legal purposes that their sex is that in which they now live. 


Exam tip 
A question that is interesting to discuss in an essay is why sex is defined in terms of 
biological rather than psychological factors. Should what is between the legs matter more 
than what is in the head? Some people have even argued that we should reject the idea 
that everyone is either male or female and instead recognise that we are all people and 
cannot be pigeonholed into being either male or female (see Chau and Herring (2002). 


The Gender Recognition Act 2004 


This Act enables someone to apply for a Gender Recognition Certificate so that his 
or her legal sex will be the acquired gender (i.e. the gender the person wishes to be 


recognised as having). 
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Gender Recognition Act 2004, section 2(1) 

[...] the [Gender Recognition] Panel must grant the application if satisfied that 
the applicant - 

(a) has or has had gender dysphoria; 


(b) has lived in the acquired gender throughout the period of two years ending 
with the date on which the application is made; 


(c) intends to continue to live in the acquired gender until death; and 


complies with the requirements [for producing medical reports and other 
supporting evidence] imposed by and under section 3. 


Once a Gender Recognition Certificate is issued, the person’s acquired gender is his or her 
gender for all purposes (Gender Recognition Act 2004, s. 9). Note that it is not necessary 
for a person to have received surgery in order to obtain a certificate. In Carpenter v Secretary 
of State for Justice (2015) an argument that these formalities, and in particular the need for 
medical reports, were in breach of an applicant’s human rights was rejected. 


Marrying for bad reasons 


The law does not enquire as to why people are marrying. There is no legal 
requirement for them to be in love, for example! Even if a couple are marrying for 

tax purposes their marriage will be a valid one. As the following case illustrates, the 
English and Welsh courts will be unwilling to bar people legally entitled to marry from 
doing so because they are acting from questionable motives! 


R (on the application of the CPS) v Registrar General [2003] QB 
1222 (CA) 


Facts 


A man was facing trial for murder. He and the woman who was to be the chief 
prosecution witness sought to marry. Under the law of evidence, a wife cannot 

be compelled to give evidence against her husband (except in certain unusual 
circumstances). The Crown Prosecution Service sought an order that the Registrar 


General of Births, Marriages and Deaths should not issue a marriage certificate on 
the ground of public policy. 


Legal principle 

It was held that the Registrar General did not have the power to stop two people from 
marrying on the ground of public policy. The Human Rights Act 1998 protected the 
right to marry and that did not depend on a person having a good reason for marrying. 


Voidable marriages 


Analysis 

It is understandable that the courts are nervous about deciding whether a 
couple are marrying for good or bad reasons, or are well suited. In PC v York 
(2013) the Court of Appeal declined to make an order preventing a young 
woman with learning difficulties from marrying and cohabiting with a man who 


had a record of abusing his partners. She understood the nature of marriage 
and although she was fundamentally mistaken about what life with him 

was likely to be like, it had not been shown this was a result of her learning 
difficulties. That meant it was not possible to make an order under the Mental 
Capacity Act 2005 protecting her. She had, therefore to be permitted to move 
in with him. 


Voidable marriages 


The differences between a void marriage and a 
voidable marriage 


It is important to distinguish a marriage that is voidable from a marriage that is void. 
If you are answering a problem question in the exam, make sure that it is clear whether 
you are discussing a void or voidable marriage. You may also need to explain the 
differences in the consequences of a marriage being found to be void or voidable. The 


key differences are as follows. 


Void marriage | Voidable marriage 
The marriage is automatically void; The marriage can only be set aside if 
there is no*need to obtain a court order —_ there is a court order. Without a court 
to say so ; order annulling the marriage, it is a valid 
one 


Any person can apply to have amarriage Only the parties to the marriage can 


declared void apply to have a voidable marriage 
annulled 

A child born to a couple in a void A child born to a couple in a voidable 

marriage is ‘illegitimate’ unless the marriage is not ‘illegitimate’ 


couple believed their marriage to be 
valid. However, illegitimacy has very 
little significance in law today 
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A useful point to make in exams is that, as well as these technical differences, the 
different grounds on which a marriage is void or voidable tell us something about 

the nature of marriage itself. The grounds on which a marriage is void tell us that there 

are public policy objections to the marriage, e.g. where one of the couple is under 16. 

In the case of voidable marriages, there is no public policy objection to the marriage, but 
there is a major flaw that, if it bothers either of the parties, should entitle them to have the 
marriage annulled, e.g. non-consummation. If, therefore, you are asked about what the law 
thinks is important about marriage, making this point is a useful way of starting your essay. 


Grounds on which a marriage may be voidable 


Matrimonial Causes Act 1973, section 12 


A marriage celebrated after 31 July 1971 shall be voidable on the following 
grounds only, that is to say - 
(a) that the marriage has not been consummated owing to the incapacity of 
either party to consummate it; 
that the marriage has not been consummated owing to the wilful refusal of 
the respondent to consummate it; 
that either party to the marriage did not validly consent to it, whether in 
consequence of duress, mistake, unsoundness of mind or otherwise; 
that at the time of the marriage either party, though capable of giving a valid 
consent, was suffering (whether continuously or intermittently) from mental 
disorder within the meaning of the Mental Health Act 1983 of such a kind or 
to such an extent as to be unfitted for marriage; 
that at the time of the marriage the respondent was suffering from venereal 
disease in a communicable form; 
that at the time of the marriage the respondent was pregnant by some 
person other than the petitioner; 
that an Interim Gender Recognition Certificate under the Gender Recognition 
Act 2004 has been issued to either party of the marriage; 
that the respondent is a person whose gender at the time of the marriage 
has become the acquired gender under the Gender Recognition Act 2004. 


It may be that you are given a statute book in your exam and so will simply need to 
know which statute to look up to find this list of voidable grounds. If you are not, then 
you will need to learn this list. Many of these are self-explanatory. We shall focus on 
the less straightforward statutes, 
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Voidable marriages 


Non-consummation 


Consummation is vaginal intercourse. The fact that contraception is used does not 
prevent there being consummation, but there must be penile penetration. 

Notice that for an opposite-sex marriage to be annulled it is not enough just to show 
that the marriage has not been consummated. It must be shown that this is due to the 
incapacity of either party or the wilful refusal of the respondent. You cannot rely on 
your own wilful refusal to consummate in order to annul a marriage! 


Don’t be tempted to... 


Inability to consummate after marriage 


A popular scenario in a problem question is where one of the parties to the 

marriage becomes physically unable to consummate the marriage after the 
marriage ceremony, but before there has been consummation. One of them suffers 
a serious Car accident leaving the wedding reception, for example. Section 12 of the 
Matrimonial Causes Act does not make it clear when the inability must arise. The 
traditional Church doctrine requires the voidable ground to be present at the time of 
the marriage. However, it may be that the policy behind allowing this voidable ground 
applies equally to a case where the inability arises before or after the marriage. 


Lack of consent , 


A marriage is voidable if either party did not validly consent to it. The statute lists the 
kinds of factors that mean that a party did not consent: duress, mistake or unsound 
mind. Notice that the mistake must be a fundamental one, such as mistaken identity. 
It could not include a mistake that you thought your spouse was rich or a good lover, 
but he or she was not! 


Exam tip 
Students can be mistaken over the ‘lack of consent’ ground. Following Hirani v Hirani 
(1982) and NS v MI (2006) the court will consider the effect of the threat, rather than 
the kind of threat. So it is not necessary to show that there was a threat of violence, 
only that the threat (whatever it was) had such an impact on the victim that she 
cannot be taken to have consented to the marriage. Note, however, that the courts 
recognise that there is no objection to an arranged marriage. Even if there is family 
pressure on a person to marry, the marriage will not be invalid, unless there are very 


powerful threats. 
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Forced marriage 


There have been quite a few cases in recent years that have involved forced marriages 
(see e.g. Pv R (2003); Re SK (2004); Re SA (2005); Re P (Forced Marriage) (2010)). The 
Forced Marriage (Civil Protection) Act 2007 creates a new section 63A of the Family 
Law Act 1996, which enables the court to make a forced marriage protection order 
preventing an illegal forced marriage. An application can be brought by the victim or 

a relevant third party (e.g. a local authority). Section 121 of the Anti-social Behaviour, 
Crime and Policing Act 2014 makes it an offence to use violence, threats or coercion to 
force someone into a marriage. 


Mental capacity to marry 


The law here has a delicate balance to strike. On the one hand, if the requirement of 
mental capacity is too high, it will mean that people with mild learning difficulties 
will not be able to marry. On the other hand, set it too low and people with mental 
problems may be taken advantage of. The following case raised the issue well. 


Sheffield City Council v E [2005] Fam 326 (Fam D) 


Facts 

A local authority became concerned about a young woman who was 21 years 
old, but who had a variety of problems and functioned as a 13-year-old. She had 
befriended an older man who had a history of committing sexually violent crimes. 
They planned to marry. The local authority sought guidance on the degree of 
Capacity required of her to be able to marry. 


~ 


Legal principle 
Munby J stressed that it was presumed that a person had the capacity to marry. 


To have the capacity to marry, an individual had to understand the nature of 
marriage and the duties and responsibilities that flowed from it. These included 
that the man and woman agreed to live together; to love one another to the 
exclusion of all others in a relationship of mutual and reciprocal obligation; to 
share a common home and domestic life; and to enjoy each other's society, 
comfort and assistance. Munby J suggested that this was not meant to set the 
hurdle of capacity at a high level, and to understand these things did not require 

a high degree of intelligence. He also emphasised that the question of capacity to 
marry was different from the question of whether the person was wise to marry 


this person. Nor did capacity to marry require that the individual be aware of the 
characteristics of their proposed spouse. 
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Civil partnership 


Analysis 

The law here is deliberately setting the bar for what has to be understood for 
someone to have capacity to marry at a low level. It does not want to stop a 
couple with learning difficulties marrying simply because they do not appreciate 


the legal niceties of marriage. 

In Re RS (2016) a man on the autism spectrum who had intellectual disabilities 
was said to lack mental capacity to marry because he could not appreciate the 
‘mutuality and reciprocity’ involved in marriage. 


Bars to annulment 


Section 13 of the Matrimonial Causes Act 1973 sets down the bars to annulling a 
marriage. If one of these bars operates then, even though the applicant may be able 
to establish one of the voidable grounds, the court will not annul the marriage. The 
bars are: 


¢ Approbation. The petitioner knew that she could have avoided the marriage, but 
behaved in such a way that the respondent believed that she would not seek to 
annul the marriage. It must also be shown that it pend be unjust to the respondent 
to grant the decree of annulment. 

e Three-year bar. If the applicant is relying on grounds (c), (d), (e), (f) or (h), then 
proceedings for annulment must be instituted within three years of the marriage. 

e Six-month bar. If (g) is relied upon (issue of an Interim Gender Recognition 
Certificate), then unless proceedings were instituted within six months of issuing 
the certificate, the court cannot annul the marriage. 

e Ignorance. In the case of (e), (f) and (h), the court cannot issue a decree unless 
satisfied that the petitioner was ignorant of the facts at the time of the marriage. 


¢ 


Civil partnership 


Civil partnerships were created by the Civil Partnership Act 2004. They were 
originally only available to people of the same sex. However, following the decision of 
the Supreme Court in R (Steinféld) v Secretary of State for International Development (2018) 
the Civil Partnership (Opposite-sex Couples) Regulations 2019 have opened up civil 
partnership to opposite-sex couples. We will have to see whether in future couples will 
prefer to marry or enter civil partnerships. It seems same-sex couples are preferring 
marriage by a very significant margin now they have the choice. 


Ld 


1 Marriage and civil partnership 


Civil Partnership Act 2004, section 3 


Two people are not eligible to register as civil partners of each other if - 


(a) they are not of the same sex; 


(b) either of them is already a civil partner or lawfully married; 


(c) either of them is under 16; or 


(d) they are within prohibited degrees of relationship. 


Differences between marriage and 
civil partnership 


Adultery is a fact that can be used to 
establish the ground for divorce 


Adultery is not a fact that can be used 
to establish the ground for dissolution 


Non-consummation can be a ground for 
rendering a marriage voidable 


Non-consummation cannot be a ground 
for rendering a civil partnership voidable 


The fact that the respondent has a 
venereal disease can render a marriage 
voidable 


The fact that the respondent has a 
venereal disease cannot render a civil 
partnership voidable 


Sections of the statute 
(MCA: Matrimonial Causes Act 1973; 
CPA: Civil Partnership Act 2004) 


MCA, section 1(2)(a) 


CPA, section 44(5) lists the facts and 
adultery is not included 


MCA, section 12(a) and (b) 


CPA, section 50(1) lists the grounds and 
non-consummation is not included 


MCA, section 12(e) 


CPA, section 50(1) lists the grounds and 
venereal disease is not included 


Civil partnerships are marriage in all but name. The table above sets out the few 
differences that exist between marriage and civil partnership. The Equality Act 2010 
allows religious groups to include a civil partnership as part of a religious ceremony. 
That removed a distinction between marriage and civil partnership that used to exist, 
as previously a civil partnership could not be part of a religious service. You should 
learn these differences because an essay question on the topic may well require you to 


consider them. 
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The consequences of marriage and civil partnership 


The consequences of marriage and 
civil partnership 


A popular question in an exam asks you to consider the differences between 
married and unmarried couples; or to consider the legal significance of marriage. 
Some of the most important consequences of marriage appear in the table below. 
The easiest way of explaining the significance of marriage and civil partnership 
is to contrast the law for spouses and civil partners with those who live together 
unmarried. 


Marriage or civil partnership (CP) 


To enter or end a marriage or CP, 
formality requirements must be met 


At the end of a marriage or CP, the court 
has extensive powers to redistribute 
the couple’s property and make 
maintenance orders 


During marriage one spouse can 
seek financial support from the other 
(see e.g. Domestic Proceedings and 
Magistrates Courts Act 1978) 


A father who is married to the mother 
of his child will automatically obtain 
parental responsibility 


4 
When someone dies without a will, 
his or her spouse will automatically 
inherit all or most of the deceased’s 
estate 


There are tax benefits for spouses, 
particularly in relation to Capital Gains 
Tax or Inheritance Tax 


Cohabitants 


There are no formal requirements to 
start or end cohabitation! 


The court has no power to order 
maintenance to cohabitants nor 
redistribute property (although 
orders can be made in respect of 
children) 


There is no obligation for a cohabitant to 
support the other financially 


a 


A man who is not married to the mother 
of his child will not automatically gain 
parental responsibility, but may acquire 
it by other means 


When someone dies without a will, his or 
her cohabitant will not inherit anything 
automatically 


There are no tax advantages for 
unmarried couples 
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Putting it all together 


Sample question 


Could you answer this question? Below is a typical essay question that could arise on 
this topic. Additionally, a sample problem question and guidance on tackling it can be 
found on the companion website. 


Essay question 
Discuss the differences between civil partnerships and marriages. Should the law have 
been chariged to allow same-sex couples to marry? 


Answer guidelines 
Approaching the question 


A good answer will summarise the differences between marriage and civil partnership 
(see the table above). However, the essay asks you to discuss the differences, so more is 
needed than a summary of what they are. Here you can consider the two main views: 


(1) The differences are of no practical significance. For example, where there is 
adultery, the unreasonable behaviour fact can be relied upon. 


(2) The differences are symbolically important because they relate to sex. They 


indicate that the law cannot accommodate, or feels uncomfortable about, same-sex 
relations. 


Important points to include _ 


The question also asks you about whether two people of the same sex should be 
allowed to marry. You should start by making it clear that following the Marriage 
(Same-Sex Couples) Act 2013 two people of the same sex can marry. The issues you 
will want to raise include the following: 


° The religious significance of marriage and the fact that many religions would not 


accept same-sex marriage. Should religious objections be relevant to the law on 


marriage? Or does respect for religious belief require that grave offence is not 
caused? 


Discuss whether there should be a human right to marry who you wish to. What 
limits should be placed on that? 


Why 1S SEX SO Important to marriage? Should it not be about tenderness, loving and 
caring, rather than whether or not there is a sexual component? 
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Putting it all together 


Impress your examiner 


e Refer to studies on why people marry. 


e Consider whether it is discrimination on the grounds of sex or sexual orientation 
for a same-sex couple not to marry. 


e Ask yourself what would be lost if marriage ceased to have legal significance. 


Key case summary 


_ Key case How to use Related topics 
R (on the application To show the law will not Autonomy of parties 
of the CPS) v Registrar stop a marriage entered 
General for bad motives 
Sheffield City CouncilvE —_ To define capacity for Nature of marriage 
marriage 
Key further reading 
Key articles/reports , How to use ; Related topics 
Auchmuty, R. (2012) Law and the To explore arguments Feminism 
power of feminism: how marriage in favour of abolishing 
lost its powers to oppress women, marriage as a legal 
Feminist Legal Studies, 20: 71-87 institution 
di 
Barker, N.J. (2012) Not The Marrying To consider arguments Financial 
Kind: A Feminist Critique of Same-Sex — why froma feminist orders 
Marriage, Basingstoke: Palgrave perspective same-sex 
marriage is not to be 
welcomed 
Barker, N.J. (2014) Why care? To debate whether Care 
Deserving family members and the family law should focus 
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How to use 


To explore what modern 
marriage law should 
look like 


To examine what the law 
on marriage should be 
trying to do 


To consider the legal 
definition of sex 


To consider the law’s 
response to same-sex 
relationships 


To examine whether it 
would be better to talk 
of personal law rather 
than family law 


To consider how families 
disguise the burden 
of care 


To debate what a sex- ~ 
neutral marriage law 
would look like 


To debate whether 
family law should focus 
on caring relationships 
rather than sexual ones 


To consider whether 
marriage law needs to 
be reformed by removing 
elements relating to sex 


Related topics 


Discrimination 
law 


Financial 
orders 


Feminism 


Discrimination 
law 


Domestic 
abuse 
Financial 
orders 
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Care 
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Putting it all together 
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(2016) Marriage Rites and Rights, reforms of marriage law 
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Revision checklist 


Essential points you should know: 
The difference in legal treatment of cohabitees and 
married couples or civil partners 


When the law treats unmarried couples and married 
couples in the same way 


The law on resulting trusts, constructive trusts and 
proprietary estoppel 


e Proposed reforms of the law on cohabitation 


Topic map 


Rent Act 1977 
Statutory recognition 
Family Law Act 1996 


Resulting trusts 


Constructive trusts, 


Sm ghee Property disputes “Jones v Kernott 


Proprietary estoppel 


Law Commission Report 


¥ Reform 
Cohabitation contracts 


A printable version of this topic map is available from go.pearson.com/uk/lawexpress 


2 Cohabitation 


Introduction 


Many cohabiting couples believe that they have the same rights as 
married couples, but they are badly mistaken. 


An increasing number of couples are living together without getting married 

or entering a civil partnership. The days when ‘living in sin’ (outside marriage) 

was widely seen as wicked are gone, but that does not mean the law equates 
cohabitation with marriage or civil partnership. In some areas married and 
unmarried couples are treated in the same way but in others they are not. There 
is widespread agreement that the current regulation of couples who are not 
married or civil partners is unsatisfactory. However, there is hot debate over how 
the law should be reformed. At the heart of this debate is the problem that within 
the category of ‘unmarried couples’ there is a whole range of different kinds of 
relationships. 


Assessment advice 


Essay questions 


A popular essay question asks students to summarise the differences between 

the way the law treats married and unmarried couples and to discuss whether 

there should be any differences. A good answer will consider the Law Commission 
Consultation Report (2007) on the topic. You should avoid assuming the answer is 

a straightforward: ‘unmarried couples should be treated in the same way as married 
couples’ or ‘unmarried couples should not be treated in the same way as married 
couples’. It may be that there are some areas of the law where the two should be 
treated in the same way and others where they should not. Some commentators, for 
example, suggest that in relation to child matters no difference should be drawn, but 
in relation to financial matters there should be a difference. 


Problem questions 


A popular area for problem questions is property rights of unmarried couples. This 
requires an excellent knowledge of the law on resulting trusts, constructive trusts and 
proprietary estoppel. A good answer will seek to demonstrate that the courts are not 


always consistent in this area and will use the case law to make the arguments both 
for and against there being a property interest. 
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Statutory recognition of cohabitation 


Cohabitation and the law: the general 
approach 


Cohabitants can find themselves at a disadvantage when compared to spouses 

(as we saw in Chapter 1). They cannot claim maintenance or property adjustment 
orders on divorce. And they are not entitled to anything automatically if their partner 
dies without making a will. Indeed, they are treated in the same way as strangers in the 
law unless there is a statutory provision saying otherwise. 

In this chapter we will particularly focus on what happens to property when an 
unmarried couple split up. This is the most common kind of dispute to reach the 
courts and the most likely issue to arise in a problem question in an exam. But first we 
will also look at the statutory recognition of cohabitants. 


Statutory recognition of cohabitation 


In a number of statutes, Parliament has given the same rights to spouses as to people 
who are living together as if they are married. For example, under the Family Law 
Act 1996 (see Chapter 3) cohabitants have the same rights as spouses or civil partners 
to apply for a non-molestation order. The following case represents a significant 
extension of statutory recognition of cohabitation. . 


Ghaidan v Godin-Mendoza [2004] 2 AC 557 (HL) 


Facts 

Mr Wallwyn-James was the tenant of a flat. For nearly 20 years he lived there with 
Mr Godin-Mendoza before he died. Mr Godin-Mendoza claimed that he was entitled 
to take over the tenancy under the terms of the Rent Act 1977 because he was 
living ‘as hysband and wife’ with the tenant. 


Legal principle 

Relying on the Human Rights Act 1998, the House of Lords was willing to interpret 
the phrase ‘living together as husband and wife’ to include a same-sex couple. The 
interpretation was required to avoid discrimination against people on the basis 

of their sexual orientation. Further, the public policy behind allowing unmarried 
opposite-sex cohabitants to succeed to tenancies applied equally to same-sex 


cohabitants. > 
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Analysis 
While seen as a dramatic development at the time, nowadays it seems 


uncontroversial to claim that same-sex and opposite-sex couples should be 
treated in the same way. 


Impress your examiner 
A common essay question asks you to consider whether the law on cohabitation 
needs reform. Do you think there is a case for saying that unmarried couples 
should be treated just like married couples for all matters in relation to children, 
but differently in relation to financial matters between themselves? Is it possible 
to make this distinction: does not a parent’s financial position affect a child? 
Should children have a right to be treated in the same way, regardless of the 
marital status of their parents? How would the law be different if we took this 
principle seriously? Would the proposals in the Law Commission Report improve the 
law if they were implemented? 


Property disputes between cohabiting 
couples 


When cohabiting couples separate, all the courts can do is to declare who owns 
what. There is no power to change ownership in the way the courts ‘tan do with civil 
partners or spouses. Nearly all of the cases that have reached the law reports are cases . 
involving disputes over the ownership of the home. So we shall focus on those. 

If there are children, child support may have to be paid under the Child Support 
Act 1991, even where the couple are unmarried. Also, under section 15 of and 
Schedule 1 of the Children Act 1989, the court can order lump sums or property 
transfers for the benefit of the child. That power, however, cannot be used to provide 
accommodation just for a partner; it needs to be shown that the property is required 
for the child. (These statutes are discussed in Chapter 5.) 

In relation to land (which includes buildings on land), the starting point is who 
owns the property at common law. This is ascertained by reference in most cases to the 
Land Registry: the person who is registered as the owner is the legal owner. If the land 
is unregistered, then it is the person into whose name the property was last conveyed. 
However, the ownership of legal title is only the start of the process, because the owner 
may be holding the property on trust. In other words, the sole legal owner may not own 
all the equitable interest in the property. In the case of land, express trusts can only be 
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created in writing. If there is no express trust, then it is necessary to consider whether 
there is an implied trust: a resulting trust; a constructive trust; or a proprietary estoppel. 


Exam tip 
In an exam, remember to consider each of the three ways an interest may be claimed: 
a resulting trust, a constructive trust and a proprietary estoppel. However, it is worth 
noting that the courts have accepted that there is a great deal of overlap between 
these concepts. So do not be surprised if in a case you find there is, say, both a 
constructive trust and a proprietary estoppel, or indeed all three! 


Resulting trusts 


A resulting trust is presumed to arise when A contributes to the purchase price of a piece 
of property that is put into B’s name; or A transfers property to B, receiving nothing in 
return. In these cases it is presumed that B holds on trust for A. This presumption can be 
rebutted if there is evidence that the parties did not intend to create a trust. 

The presumption of a resulting trust applies where a person gives another property 
for nothing in return or where a person contributes to the purchase of property that is 
put in another’s name. Notice, however, that the courts have_said that the presumption 
should only be used as a last resort and where there is no evidence to suggest what the 
real intentions of the parties were. In Jones v Kernott the Supreme Court held that it 
would rarely be helpful to use resulting trust in a case involving a cohabiting couple. 


’ 


Constructive trusts 
In order to establish a constructive trust, it is necessary to show: 


(1) A common intention to share ownership. This is proved by evidence of an express 
agreement to share ownership or it can be inferred from a direct contribution to 
the purchase price or mortgage instalment. 


(2) Actions by the claimant in reliance on the common intention. 


Lloyds Bank Plc v Rosset [1991] 1 AC 107 (HL) 


Facts 
In a dispute between Mr and Mrs Rosset and their bank, which had a mortgage over 


their house, a key issue arose: did Mrs Rosset have an interest under a constructive 
trust? The legal title of the house was in Mr Rosset’s name alone. Mrs Rosset had 
supervised builders carrying out work on the property and done some decoration on 
it. She had never discussed ownership of the property with her husband. ia 
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Legal principle 
In order to establish a constructive trust, it must be shown that there was an 
express agreement to share ownership of the property. In the absence of an 
actual conversation, such an agreement could only be inferred from a contribution 
to the purchase price or mortgage instalment. Mrs Rosset, therefore, was not 
entitled to claim an interest under a constructive trust. 


Analysis 
This decision shows that the court will place a lot of weight on the agreement of 
the parties. This is more important than what the court thinks is fair or just. 


Toe Constructive trust exists 
Have the parties reached Yes Has the claimant relied 
an explicit agreement to on the agreement? 


share ownership? 
No 
Yes : 
No No constructive trust 


Has the claimant 
contributed to the 
purchase price or mortgage? 


cA alee No constructive trust 


No 


~ 
The first element of a constructive trust is that there is a common intention to share 
ownership. The courts have, in fact, been generous in finding from casual snippets of 


conversation that the couple expressly agreed to share ownership, and the following 
have been accepted as sufficient: 


¢ Where the man (untruthfully) said to the woman that she was too young to be 
allowed to be put on the title deeds, the court held that the fact that he used this 
excuse indicated that there was an agreement to share (Eves v Eves (1975)). 


¢ Where, although the woman had not paid towards the purchase price of the 
property or the mortgage, she had talked with her partner about ownership and 
they had agreed to share (Cox v Jones (2004). 


The traditional approach to constructive trusts suggests that in cases where there 
has been no financial contribution and there is no evidence of an explicit agreement 
to share, there can be no constructive trust (Churchill v Roach (2002)). ee. 

some recent cases have suggested the courts might be willing to find auidencont an 
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agreement to share from the way the couple arranged their finances (Abbott v Abbott 
(2007)). Note also that what must be found is an agreement to share ownership, not just 
an agreement to share occupation. 


Impress your examiner 


Indirect contributions 


There has been much dispute over whether it is possible to infer an agreement 

to share ownership from an indirect contribution to a mortgage instalment. 

For example, where the claimant has paid other household bills and the owner 

has only been able to meet the mortgage payments because the claimant has 
paid these. In Rosset, Lord Bridge required a ‘direct’ contribution to a mortgage 
payment. However, there is one first-instance decision which held that an indirect 
contribution would suffice (Le Foe v Le Foe (2001)). Watch out for this issue arising 
in a problem question in the exam. 


If it is possible to find evidence of the common intention to share ownership and there 
has been reliance on it, the court must then ascertain what share each party has under 
a constructive trust. Where the parties have agreed what shares they have, the law will 
reflect the agreement. Where they have not agreed, then the court must decide what 
the parties’ intentions were (Stack v Dowden (2007); Barnes v Phillips (2015)). Where the 
property has been bought in joint names it will be presumed that the parties intended 
to share the property, unless there is evidence to suggest otherwise (Stack v Dowden 
(2007)). If it is not possible to determine what the parties’ intentions were then the 
court can assume the parties intended a fair sharing, given their interactions with the 
property (Thompson v Hurst (2012), Graham- York v York (2015)). 


4 


Jones v Kernott [2011] UKSC 53 


Facts 
In 1985 Mr Kernott and Ms Jones bought a house together in joint names. 


Ms Jones paid the outgoings on the property, including the mortgage. Mr Kernott 
gave money to Ms Jones to cover general expenses and did a substantial 

amount of building work. They had two children before the relationship ended in 
1993. Mr Kernott then moved out and Ms Jones continued to pay the mortgage 
and other expenses connected with the property but Mr Kernott no longer 

paid towards the house. In 2008 proceedings were commenced disputing the > 
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ownership of the house. Ms Jones claimed that she owned 90 per cent of the 
beneficial interest, while Mr Kernott claimed 50 per cent. 


Legal principle 
In cases where a couple purchased a property in joint names, there was a 
presumption that the couple intended to share the beneficial ownership equally. That 
presumption could be rebutted if there is evidence that the couple intended to'share 
in different proportions. That intention may arise some time after the purchase. 

The court would consider whether there was evidence of their actual intentions 

(e.g. through conversations). If that could not be found the court would infer their 
intentions from their conduct and the nature of their relationship. In the absence of 
evidence as to their actual intentions the court could impute the intention that the 
couple would share the property in a fair way. Applying this approach to this case, 

the couple would be taken to have shared the property 90 per cent to Ms Jones and 
10 per cent to Mr Kernott. Lord Wilson appeared to do this on the basis of an imputed 
intention. Lady Hale and Lord Walker appeared to rely on an inferred intention. 


Analysis 

This case seems to blur the line between the questions ‘What is the fair outcome?’ 
and ‘What did the parties intend?’. Supporters will say it is reasonable to assume 
parties want what is fair if there is no other evidence as to their intents. Critics 
might say that it allows the courts to impose their moral assessment on the parties. 


Don’t be tempted to... 


Determining shares under a constructive trust 


The House of Lords in Jones v Kernott (2011) accepted that if there is no evidence 
as to the parties’ intentions it should be assumed that they would want to share 
the property in a fair way. Notice, however, that this imputed intention should be 
used only as a last resort. This seems reasonable. It is not unreasonable to assume 
that the parties in a close relationship would want to treat each other fairly. 


Proprietary estoppel 
For X to be able to establish a proprietary estoppel it must be shown that: 


(1) the owner of the property assured or promised X an interest in the property; 
(2) X reasonably relied on the promise to her detriment; 


(3) it would be unconscionable not to give X an interest in the property. 
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The courts have said that the notion of conscionability (fairness) is at the heart of 
estoppel (Gillett v Holt (2000)). In other words, there may be a degree of flexibility 
about the requirements if justice demands that the claimant be given an interest in the 
property. So in an exam it may be worth making the point that even if the promise is 

a little unclear, an argument could be made that the court will still find an estoppel 

if, given the amount of detrimental reliance, it would be unfair not to (Wayling v Jones 
(1995)). The following case is a classic example of how a proprietary estoppel can arise. 


Thorner v Major [2009] UKHL 18 


Facts 

Mr Thorner had worked on his cousin's farm for 29 years without pay. The cousin 
was said to be a man of few words. He led Thorner to believe that he would leave 
him the farm under his will, after giving a life insurance policy to Thorner ‘to pay 
for death duties’. In fact, when the cousin died, it was found he had made a will 
leaving the farm to his siblings. 


Legal principle 

For a statement to form the basis of a proprietary estoppel claim it had to be 
‘clear enough’. Whether it was clear would depend on the context of the words 
or actions. That meant that it would be wrong to say the statement had to be 
‘clear and unambiguous’. Normally it would be enough if the claimant could show 
it was reasonable for the claimant to take the works or conduct as an assurance 
upon which she could rely. In this case the fact the cousin was not talkative was a 
relevant factor. Ultimately the claim failed on the basis that the cousin had never 
made it clear what property would be left to Thorner. A promise that a person 
would inherit something, without making it clear what land was being referred to, 
could not form the basis of a proprietary estoppel claim. 


Analysis 
The case skows that while in constructive trust cases the focus is on agreements, 
in proprietary estoppel cases the focus is on promises that are relied upon. 


Reform of the law 


Contrast the position of an unmarried couple who have separated with that of a 
married couple. For a married couple or civil partners, the court can divide up the 
property in order to achieve the result that is fair. For a cohabiting couple, the court 
is restricted to deciding who owns what under the law of trusts. However, some 
commentators suggest that the law of trusts in this area has developed in a sufficiently 
flexible way to enable the courts to reach the same decision for unmarried couples as 
for married couples. 
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The Law Commission has produced a report (2007) on the issue. It suggests that 
the court should have the power to redistribute the ownership of the home when a 
cohabiting couple separates. This can be done in order to ensure that one party does 
not suffer due to an economic sacrifice he or she has made during the relationship 
(e.g. in giving up a career in order to look after children) or that one party does 
not unjustifiably retain an economic benefit made during the relationship. The 
Cohabitation Rights Bill [HL] 2015 was introduced to the House of Lords to-put these 
proposals into law. However, the Bill was defeated. 


Impress your examiner 
Read the Law Commission report in this area. How would you respond to the 
proposals? Do you think the proposals will change the results that the courts are 
reaching or will the main impact be in making the courts more open about what 
they are doing? Is it right that couples should be able to opt out of the proposed 
scheme? Why do you think the proposal that cohabiting couples be treated 
in exactly the same way as married couples in this area has received so little 
support? 


Cohabitation contracts 


A married couple cannot sign a binding pre-marriage or pre-nuptial contract that will 
prevent the courts from deciding how to distribute their property on divorce. However, 
an unmarried couple are allowed to sign a cohabitation contract which sets out what 
will happen to their property when they separate. If the contract is Valid under the 
normal rules of contract law (e.g. there was no misrepresentation), then the contract 
can be enforced. The following is a startling case on cohabitation contracts. 


Sutton v Mishcon de Reya [2004] 1 FLR 837 (Ch D) 
Facts 


Mr Sutton and Mr Stahl wished to sign a cohabitation contract. They approached 
the defendant firm of solicitors and asked them to draw up a contract that 


would acknowledge they were in a master-slave relationship. They wanted the 
contract to say, for example, that Stahl would obey all of Sutton’s commands. 
The solicitors warned that the contract was probably unenforceable. When the 


couple separated this turned out to be true and Sutton sued the solicitors in 
negligence. 
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Legal principle 

Normally, cohabitation contracts were enforceable. However, contracts for sexual 
services were not. In this case the sexual side of the relationship was apparent 
throughout the contract. It would not have been possible, therefore, to produce 
an enforceable contract of the kind Sutton asked for. 


Analysis 

Note this case is an exceptional one. Normally the courts will have no problem in 
enforcing cohabitation contracts. It was just that in this case the contract was 
somewhat . . . unusual. 


Putting it all together 


Sample question 


Could you answer this question? Below is a typical problem question that could arise 
on this topic. Additionally, a sample essay question and guidance on tackling it can be 
found on the companion website. - 


Problem question 
Alan owns a large detached house, which is registered in his name alone. He meets Steve 
at a night club and invites him to stay in his house. Over breakfast the next morning Alan 
says to Steve: ‘I love you and everything | have is yours. Steve moves in and they live as 
a couple. Alan tells Steve that if he does domestic chores about the house, he will make 
sure that he does not go unrewarded. Steve undertakes the housework and pays for 
several bills. Qpce he gives Alan some cash as a gift because Alan says he is so hard up 
that he is struggling to meet the mortgage payments. Steve does some decoration and 
puts up a shed in the garden. Three years later over supper Alan proposes to Steve and 
says ‘| want you to share ownership of the house’ Steve says, ‘But | thought the house 
was ours already’ This leads to a huge row and Alan throws Steve out of the house, 
saying their relationship is over. Does Steve have any property interest in the house? 


Answer guidelines 
Approaching the question 


In this problem question you will need to start by ascertaining who has the legal title 
to the property — that is, who the registered owner is. In this case, it is Alan. There is 
no express trust and so the only claims that Steve may make are for implied trusts. 
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Important points to include 


e Resulting trust: Steve cannot claim a resulting trust as there is no contribution to 
the purchase price. 

e Constructive trust: Steve will need to show there is acommon intention. He could 
raise three arguments. First, that the common intention to share is revealed by the 
statement: ‘I love you and everything I have is yours.’ Or second, he could argue 
that there should be an inferred agreement based on the payment of the household 
bills (contrast Rosset and Le Foe). Or third, he could rely on the statement: ‘I want you 
to share ownership of the house.’ He would also need to show reliance. Paying the 
bills and doing housework may well be sufficient. But, notice that in relation to the 
third statement, there does not appear to be any reliance on the agreement after it 
was reached. So that may well mean that the third argument will not succeed. 


e Proprietary estoppel: Steve will need to show a promise or assurance. He could 
rely on Alan’s breakfast statement or on the statement about ‘not going unrewarded’. 
As to the latter notice, the statement does not relate clearly to the property and 
this will greatly weaken his case (see Lisstmore v Downing (2003); Thorner v Major 
(2009); Liden v Burton (2016)). He could rely on the supper statement, but there is 
no obvious detrimental reliance. 


Impress your examiner 


e Make sure you include a wide range of case law. 


e Discuss the uncertainties in the case law over when an agreement can be 
inferred or found. 


e Remember to explain the arguments that could be made on both sides. 


Key case summary 


Key case How to use Related topics 


Ghaidan v Godin-Mendoza __To define ‘spouse’ Civil partnerships; human 


rights 


Lloyds Bank v Rosset To describe criteria for a Cohabitants 
constructive trust 
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How to use 
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Revision checklist 


Essential points you should know: 


e The range of orders available under the Family Law 
Act 1996 


e The grounds for the orders available under the Family Law 
Act 1996 


e The role of the criminal law in domestic violence 
e The policy tensions in domestic violence law 


- Topic map 


Non-molestation order 


Section 33 order — Re Y 
Section 35 order 
Domestic violence Occupation order Section 36 order 


: Section 37 order 


Section 38 order 


Protection from Harassment Act 1997 


Criminal law 


nag printable version of this topic map is available from go.pearson.com/uk/lawexpress 


3 Domestic violence 


Introduction 


You are quite likely to be the victim of domestic violence at some point in 
your life: one in four women and one in six men are. 


Domestic violence is a major social problem that raises a host of complex legal 
issues. An incident of domestic violence can lead to consequences in criminal law 
and civil law. Both will need to be considered when answering exam questions. 

The remedies in civil law are found in the Family Law Act 1996 and the Protection 
from Harassment Act 1997. The Domestic Violence Bill 2019 was on the verge of 
becoming law when the election of 2019 was called. It will need to be reintroduced 
in the new Parliament if it is become law. For an exam you will need to be aware 
not only of the statutory and case law material, but also the theoretical issues 
surrounding the topic. 


Assessment advice 


Essay questions 


As well as being aware of the actual law, essays on domestic violence might also ask 
you to consider why the law has been slow to respond to domestic violence and what 
problems the law has faced in responding to it — in particular, the troublesome cases 
where the victim does not want legal intervention. Should the law respect the victim's 
wishes or protect them from violence even if they do not want to be protected? You 
should be aware of the academic discussions on this issue. 

A really good answer to an essay will include some of the material on the causes 
of domestic violence: is it a reflection of society’s attitudes to women in general (see 
Freeman, 1984) or is it a personality disorder that is best dealt wittmby counselling? 
Also there is much debate on what constitutes domestic violence: where is the line to 
be drawn between domestic violence and a crime between strangers (see Reece, 2006 


and Madden Dempsey, 2006)? You will impress an examiner if you show an awareness 
of some of these writings. 


Problem questions 


Problem questions on domestic violence require a good knowledge of the provisions of 
the Family Law Act 1996 and the Protection from Harassment Act 1997. You need to 

start by considering for which orders the applicant can apply and under which sections. 
You will then need to state the factors the court must consider when deciding whether 


or not to make an order, using case law where useful. Don’t forget to explain the effect 
of the order once it has been made. 
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Defining domestic violence 


At one time domestic violence was thought to be restricted to married couples. 


Yemshaw v London Borough of Hounslow [2011] UKSC 3 


Facts 

Mrs Yemshaw sought housing from her local authority. As she could live in the 
marital home, she could only claim to be homeless if she was the victim of 
domestic violence. She accepted that her husband had not been physically violent 
to her but claimed she was terrified of him and that he had been emotionally 
abusive towards her. The Council took the view that domestic violence was 
restricted to cases of physical abuse. Mrs Yemshaw challenged that approach in 
the court. 


Legal principle 

Domestic violence should be given a broad interpretation and is not restricted to 
cases of physical violence. It could include making someone fearful of violence 
or giving rise to a risk of violence. It could include denigration of the victim’s 
personality, or depriving them of their liberty. 


Analysis +, 
This case is significant as it is strong authority for the principle that domestic 
violence does not require a physical assault. However, it does not provide a very 


clear definition of the concept. 


The Domestic Abuse Bill 2019 would have introduced a new 
statutory definition of domestic abuse 
¢ 


(2) Behaviour of a person (“A”) towards another person (“B”) is “domestic abuse” if— 
(a) A and B are each aged 16 or over and are personally connected to each 
other, and 
(b) the behaviour is abusive. 
(3) Behaviour is “abusive” if it consists of any of the following— 


(a) physical or sexual abuse; 
(b) violent or threatening behaviour; 
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(c) controlling or coercive behaviour; 
(d) economic abuse (see subsection (4)); 


(e) psychological, emotional or other abuse; and it does not matter whether 
the behaviour consists of a single incident or a course of conduct. 


“Economic abuse” means any behaviour that has a substantial adverse effect 
on B's ability to— 


(a) acquire, use or maintain money or other property, or 


(b) obtain goods or services. 


Civil orders under the Family Law Act 
1996 


Remember that there are two kinds of order under the Family Law Act 1996: the 
non-molestation order and the occupation order. 


The non-molestation order 


Molestation includes acts that harass or threaten the victim. It must be conduct that 

is not simply an invasion of privacy. An applicant can only seek a non-molestation 
order against a person with whom he or she is associated. There are eight categories of 
associated people (defined in section 62 of the Family Law Act): 


(1) They are or have been married to each other or entered a civil partnership 
together. ‘ 


(2) They are cohabitants or former cohabitants. 


(3) They live in the same household, other than merely by reason of one of them 
being the other’s employee, tenant, lodger or boarder. 


(4) They are relatives. This is broadly defined and even includes nieces and 
nephews. 


(5) They have agreed to marry one another or enter a civil partnership together. 


Section 44 of the Family Law Act 1996 contains strict rules about proving such 
agreements. 


(6) They have or have had an intimate personal relationship with each other that is or 
was of significant duration. 


(7) ces the applicant is a child, a person who has parental responsibility for the 
child. 


(8) They are parties to the same family proceedings. 
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Exam tip 
Remember to consider carefully whether the applicant and respondent are 
associated people. If they are not, you should consider whether the applicant can bring 
an application for an order under the Protection from Harassment Act 1997, where 
there is no need for proof that the parties were associated. 


If the applicant and respondent are associated, the court can consider whether or not 
to make a non-molestation order, based on section 42(5) Family Law Act 1996. To be 
honest, this is not a particularly helpful provision, stating that the court must consider 
all the circumstances of the case. But it does emphasise the importance that harm to 
children can play when the court is considering an application. In Re C (A Child) (2015) 
a court made a non-molestation order when a father persisted in filming his children 
when they were handed over to him during a contact session, which was intimidating 
to them. Section 42A Family Law Act 1996 makes it a criminal offence to breach a 
non-molestation order. 


Family Law Act 1996, section 42(5) 


In deciding whether or not to make a non-molestation order, the court ‘shall have 
regard to all the circumstances including the need to secure the health, safety 


and well-being - 
(a) of the applicant [...] and 
(b) of any relevant child’. 


Cvc (Non-Molestation Order: Jurisdiction) [1998] 1 FCR 11 (Fam D) 


Facts * 
The wife had communicated with journalists about her relationship with her 
husband. He sought a non-molestation order to prevent her from making 


revelations in newspapers about their life together. 


Legal principle . . 
The husband failed in his application. Merely disclosing a person’s private affairs 
was not molestation. Molestation required ‘some quite deliberate conduct which 


is aimed at a high degree of harassment of the other party’. 


Analysis . 
This case seeks to draw the line between conduct which is rude or annoying 
and conduct which amounts to harassment. The definition in this case was p> 
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approved in Re T (A Child) (Non-Molestation Order) (2017), although the court 
added there did not need to be direct interaction with the victim. In that case 


careful planning to abduct a child could constitute harassment because it was 
likely to cause the child serious emotional abuse. 


Occupation orders 


Occupation orders can be sought under sections 33, 35, 36, 37 and 38. 


Exam tip 
This is a confusing area of the law, but if you have a clear idea of who can use which 
section, you will impress the examiners. Note that in order to decide whether an 
applicant is entitled, you may need to refer to the law on ownership of the home 
(discussed in Chapter 2). 


Does the respondent 
have a property interest? 
\——— Use s. 37 


Spouse or 
civil partner 


No 
Ex-spouse or es Use s. 33 
What is the relationship fil hark ; 
between the applicant __ civil pariner _ Does the respondent 
and respondent? have a property interest? 


Cohabitants 


Yes 
Pra USE S30 
Does the applicant 


Other have a property interest? fo ee 
4 Does the respondent 
No have a property interest? 


\———— Uses. 38 
’ No order available No 


Section 33 applications 


To be able to use section 33, the applicant must be an entitled a 


. li : . 
is defined in section 33. pplicant. This concept 
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Family Law Act 1996, section 33(1) 


An entitled person is one who: 


(i) is entitled to occupy a dwelling-house by virtue of a beneficial estate or 


interest or contract or by virtue of any enactment giving him the right to 
remain in occupation; or 


(ii) has home rights in relation to a dwelling-house. 


Notice that virtually all spouses and civil partners will have an interest in their 
home or a home right and, therefore, will be entitled. Cohabitants will need to 
show that they have an interest in the property, for example, by way of a constructive 
trust. 

In considering an applicant under section 33, the court will start by considering 
whether the ‘significant harm test’ in section 33(8) is satisfied. This requires the court 
to consider two questions: 


¢ Question 1: ‘Will the applicant or relevant child suffer significant harm attributable 
to the conduct of the respondent if an order is not made?” 

¢ Question 2: ‘Will the respondent or relevant child suffer significant harm if the 
order is made?’ 


If the answer to Question | is ‘no’, then the significant harm test is not satisfied and the 
court is not compelled to make an order. However, if the answer is ‘yes’, then the court 
must compare the harm the applicant and child will suffer if the order is not made and 
the harm the respondent and child will suffer if the order is made. If the harm to the 

applicant and child will be greater, the court must make an order. If not, then the court 


does not have to make an order. 
If the significant harm test is not satisfied, the court must consider whether or not to 


make an orderconsidering the general factors in section 33(6). These are: 


e the housing needs and housing resources of each of the parties and of any relevant 
child; 
e the financial resources of each of the parties, 


e the likely effect of any order, or of any decision by the court not to exercise its 
powers on the health, safety or well-being of the parties and of any relevant child; 


and 
e the conduct of the parties in relation to each other and otherwise. 
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Don’t be tempted to... 


- ee A 
eeseseeese eee ez ee ee = - 


Interpreting the significant harm test 
Five errors are commonly made by students when considering the grounds for 
making a section 33 order. 

First, students sometimes make the mistake of thinking that if the signifi cant 
harm test is not satisfied, then an occupation order cannot be made. The Court of 
Appeal in Chalmers v Johns (1999) emphasised that even if the significant harm 
test is not satisfied, the court could still make an occupation order if that was 
appropriate after considering the general factors in section 33(6). 

Second, note that in the significant harm test the applicant's signifi icant harm 
must be attributable to the conduct of the respondent. Do not assume that the 
test is satisfied just because the applicant is suffering significant harm. The 
respondent must have been at least partly to blame for the harm. 

Third, notice that in deciding whether to make an order the court should 
consider the needs of the applicant and not what might be pleasant for the 
applicant (G v G (2009)). 

Fourth, remember that the needs of children must be taken into account, as 
well as the needs of adults (Re L (Occupation Order) (2012)). 

Fifth, there is no need to show there has been violence before a court makes an 
occupation order (PF v CF (2016)). 


Remember that there is a wide variety of forms of occupation order under section 33(3), 


ranging from removing the respondent from the house to excluding him or her from part 
of the house. They include: 


~*~ 
¢ enforcing the applicant's right to remain in the property; 


*® requiring the respondent to allow the applicant to enter and remain in the house; 


€ regulating the occupation of the home (e.g. by allowing the respondent to live in 
one half of the house and the applicant in the other); 


requiring the respondent to leave the home and suspending or restricting his right 
to occupy; 


e excluding the respondent from a defined area around the home. 


Re Y (Children) (Occupation Order) [2000] 2 FCR 470 (CA) 
Facts 


The husband and wife's relationship had broken down and there was constant 
shouting and arguing in the house. The two children sided with different 
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parents. The atmosphere in the house was, according to the trial judge, 
‘intolerable’. 


Legal principle 

The Court of Appeal held that an occupation order should not be made. 
Occupation orders were ‘draconian’ and were to be used as a last resort in 
exceptional cases. This case involved the ordinary tensions of divorce. 


Analysis 

This case is controversial because by saying that occupation orders are draconian 
it implies that they should rarely be made. There is nothing in the legislation to 
suggest that occupation orders should only be made in exceptional cases. 


Section 35 applications 


Section 35 is to be used by ex-spouses or ex-civil partners who have no right to occupy. 
The grounds for making an order are similar to those for section 33. But there are 
some extra general factors to consider, listed in section 35(6), such as the length of 
time since the marriage or civil partnership was dissolved. 


Section 36 applications 


Section 36 is available for cohabitants or former cohabitants who do not have a property 
interest. Cohabitants are ‘two persons who, although not married to each other, are 
living together as husband and wife or (if of the same sex) in an equivalent relationship’ 
(s. 62(1)(a) Family Law Act 1996). For these applicants the significant harm test does not 
apply, but rather the court must consider whether the applicant will suffer significant 
harm without an order and the impact of any order on the respondent. 


Section 37 and 38 applications 


These are rarely used because they apply where neither the respondent nor applicant 
is entitled to live in the property in question. This would be relevant if they were 


squatting somewhere. 


We have highlighted here in brief some of the major differences in the grounds for 
making the occupation orders under each section and the kinds of orders that can 
be made. An excellent candidate will be aware of all of the differences between the 


sections. 
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Impress your examiner 
The Family Law Act draws a distinction between applicants based on whether 
or not they have property interests and whether or not they are (or have been) 
married. Do you think either of these is an appropriate ground for distinguishing 
between applicants? In the debates while the legislation was going through» 
Parliament, the argument that treating married and unmarried couples in the same 
way in this area would undermine marriage proved influential. Do you think that 
was a good argument? Issues like this may well come up in the exam. 


Civil orders under the Protection from 
Harassment Act 1997 


Another source of protection under the civil law is the Protection from Harassment 
Act. The court can make an order restraining the respondent from harassing the victim 
and even require the payment of compensation. To obtain a restraining order it must 
be shown that the respondent has infringed section 1 of the Act or is about to. 


Protection from Harassment Act 1997, section 1(1) 


A person must not pursue a course of conduct - 
(a) which amounts to harassment of another, and 


(b) which he knows or ought to know amounts to harassment of another. 


~ 


Exam tip 


Remember that section 1 is only breached if there is a course of conduct. There are 
quite a number of cases defining what a ‘course of conduct’ is (including Lau v DPP, 
below). You should have as good a knowledge of this case law as possible 


Lau v DPP [2000] 1 FLR 799 (QBD) 


Facts 
The defendant slapped his girlfriend. Four months later he was verbally abusive 


to her in the street. He was charged with the offence under section 1 of the 
Protection from Harassment Act 1997. 


Criminal proceedings following an incident of domestic violence 


Legal principle 

He was not guilty of the offence. There was an insufficient nexus between the 
two pieces of conduct to make them a ‘course of conduct’. There was quite a gap 
in time between the incidents and they were not similar in nature. 


Analysis 

This case highlights the importance of showing that to use the legislation it is not 
enough to highlight a single act of harassment, rather there must be a course of 
conduct. 


Criminal proceedings following an incident 
of domestic violence 


The fact that a violent incident has occurred in a home or between a couple does 
not affect its position in the criminal law. So all the offences that can be committed 
between strangers can be committed between couples. Under the Crime and Security 
Act 2010 a police officer can issue a domestic violence protection notice, if she 
believes that someone has been the victim of violence and the notice will protect them. 
If that is breached, then a court can make a domestic violence protection order, which 
can restrict behaviour that might endanger the victim. 

The Serious Crime Act 2015, section 76 has created a new offence of coercive control. 


Serious Crime Act 2015, section 76 


(1) A person (A) commits an offence if - 


(a) Arepeatedly or continuously engages in behaviour towards another 
person (B) that is controlling or coercive, 


(b) at the time of the behaviour, A and B are personally connected, 

(c) the behaviour has a serious effect on B, and 

(d) A knows or ought to know that the behaviour will have a serious effect 
on B. 


Exam tip 


Although, in theory, a crime in the home is as much a crime as one in the street, 
there is much evidence that this is not true in practice. A good answer would refer 
to the academic material that discusses the ways in which the police, prosecutors 
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and the courts have failed to take domestic violence seriously (see Hoyle and Sanders, 
2000). However, some police forces do now seem to be trying to tackle the problem 
and have set up domestic violence units. 


Consider what should happen if the police arrest a man who is being violent 

to his partner, but she does not want the police to prosecute. There is fierce 
academic debate as to how to proceed in a case like this. On the one hand, 
there are those who state that the ‘victim’ of domestic violence has the right 
to decide how they want the situation dealt with. Their decision should be 
respected (see Hoyle and Sanders, 2000). On the other hand, there are those 
who urge that there should be a prosecution (if possible) even if the victim 

says that they do not want that. Choudhry and Herring (2006) argue that this is 
required in cases of serious violence under the Human Rights Act 1998 (Opuz v 
Turkey (2009)). 


Putting it all together 


Sample question 


Could you answer this question? Below is a typical problem question that could arise 


on this topic. Additionally, a sample essay question and guidance on tackling it can be 
found on the companion website. 


Problem question 
Amy and Brent are in a committed relationship. They have been living together for four 
years. Their house is in Brent’s name, but they regard it as jointly owned. Over the past 
few months Brent has become increasingly aggressive towards Amy. He has shouted 
at her and thrown things across the room. Amy has recently discovered that she is 
pregnant and is terrified that Brent might do something that will hurt the baby. When he 
learned of the pregnancy, Brent started to attend anger-management classes and these 
have helped him to control his anger. After a particularly stressful day at work, Brent 
threw a glass onto the ground and it broke, cutting Amy. Amy ran out of the house and is 
currently staying at a friend’s house on her sofa. Amy seeks advice on what orders she 
could apply for in order to protect herself. Ideally, she would like to return to the house. 


week wm we eB ew ee eee eee 
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Answer guidelines 
Approaching the question 


It is important to consider all the orders that could be sought. For each, make sure you 
explain clearly the grounds that need to be established and the effect of the order. 


Important points to include 


Remember to discuss the three possible orders that can be sought: 


e Non-molestation order. The courts are normally willing to make these orders 
where there has been violence or threatening behaviour. After all, it is not a great 
infringement of the respondent's freedom if he cannot molest the applicant. 


e Protection from harassment. There appears to be a course of conduct (you could 
briefly discuss the case law on the definition of this). 


e Occupation order. You need to start by deciding which section Amy can use. To 
use section 33 she will need to establish an interest in the property. She could try 
to argue there is a constructive trust (see Chapter 2), but remember there must be 
an agreement, rather than an unspoken assumption about ownership. If there is no 
constructive trust, she needs to use section 36 (Chalmers v Fohns (1999)). Remember 
that the significant harm test applies to section 33 (Gv G(2009)), but you only have 
the significant harm questions under section 36. 


Impress your examiner 


There are some interesting issues to discuss with the significant harm test. 


e Canharm to the foetus be significant harm? Or could the application rely on 
harm in the future to the child when born? 


e Is Amy’s harm significant? Is it attributable to Brent? 
e Isit relevant that Brent has taken steps to control his temper? 


Key case summary 


2 Key cose | How to use Related topics 
Yemshaw v London To define domestic Gender; human rights 
Borough of Hounslow violence 
Cv C (Non-Molestation To explain the meaning of — Violence 
Order) molestation > 
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Key case How to use | Related topics ee 
Re Y (Children) To describe how the court Property interests; 
(Occupation Order) decides whether tomake domestic violence 
an occupation order 
Lau v DPP To discuss when the Violence 
court will make an order 
under the Protection from 
Harassment Act 
Key further reading 
Key articles/reports How to use Related topics 
Barnett, A. (2017) ‘Greater than To understand the Criminal law 
the mere sum of its parts’: coercive concept of coercive 
control and the question of proof, control and how it can 
Child and Family Law Quarterly, 379 be used 
Burton, M. (2018) Specialist domestic To understand how Contact 
violence courts for child arrangement — specialist domestic 
cases: safer courtrooms and safer violence courts work 
outcomes? Journal of Social Welfare 
and Family Law, 40(4): 533-47 
Choudhry, S. (2019) When women’s To debate how domestic Feminism 


rights are not human rights - the 
non-performativity of the human 
rights of victims of domestic abuse 


within English Family Law, Modern Law 


Review, 82 


Choudhry, S. and Herring, J. (2006) 
Righting domestic violence, 
International Journal of Law, Policy 
and the Family, 20: 95 
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abuse can be seen as 
violence against women 


To examine how human 
rights can be used in 
domestic abuse cases 


Human rights 


Key articles/reports 


Choudhry, S. and Herring, J. (2017) 
A human right to legal aid? The 
implications of changes to the legal 
aid scheme for victims of domestic 
abuse, Journal of Social Welfare and 
Family Law, 152 


Freeman, M. (1984) Legal ideologies: 
patriarchal precedents and domestic 
violence. In M. Freeman (ed.) 

The State, the Law and the Family, 
London: Sweet and Maxwell 


Herring, J. (2011) The meaning of 
domestic violence, Journal of Social 
_ Welfare and Family Law, 297 


Herring, J. (2015) The abuse of parents 
by children. In A. Diduck, N. Peleg and 
H. Reece (eds) Law in Society, Oxford: 
Oxford University Press 


Herring, J. (2018) Is domestic abuse 
violence against women? In G. Douglas 
et al. (eds) International and National 
Perspectives on Child and Family Law, 
Amsterdam: Intersentia 


Hoyle, C. and Sanders, A. (2000) Police 
responses to domestic violence: from 
victim choicé to victim empowerment, 
British Journal of Criminology, 40:14 


Madden Dempsey, M. (2006) What 
counts as domestic violence? 

A conceptual analysis, William and 
Mary Journal of Women and the Law, 
12-301, 


Madden Dempsey, M. (2009) 
Prosecuting Domestic Violence, 
Oxford: Oxford University Press 
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How to use oe Related topics 


To explore how legal aid _—_Legal aid 
restrictions impact on 
domestic abuse cases 


To understand the role Feminism 
of patriarchy in domestic 
violence 


To understand debates Feminism 
over the meaning of 
domestic abuse 


To understand how the Feminism 
domestic abuse can 
occur when children 
abuse their parents 


To examine whether Feminism 
domestic abuse is 

gendered : 

To debate the correct Criminal law 


police response to 
domestic abuse 


To explore debates over Feminism 
the meaning of domestic 
abuse 


To consider the role the Criminal law 
police should play in 
domestic abuse b> 
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Key articles/reports 


Morrison, S. (2015) ‘All over now?’ The 
ongoing relational consequences of 
domestic abuse through children’s 
contact arrangements, Child Abuse 
Review, 274 


Reece, H. (2006) The end of domestic 
violence, Modern Law Review, 
69: 770 


Women’s Aid (2019) The Domestic 
Abuse Report, Women’s Aid London 


How to use 


To consider contact 
cases where there is 
domestic abuse 


To debate the definition 
of domestic violence 


To understand the 
current statistics and 
practice in relation to 
domestic abuse 


go.pearson.com/uk/lawexpress 


Go online to access more revision support including quizzes to test your 
knowledge, sample questions with answer guidelines, printable versions of the 


topic maps, and more! 
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Related topics 


Contact 


Criminal law 


Justice 


Divorce and 
dissolution 


Revision checklist 


Essential points you should know: 

e The ground for divorce 

e The facts establishing the ground 

e The meaning of adultery 

e The meaning of the behaviour ground 
-e Proposals for reform of divorce law 

e Dissolution for civil partnerships 


a4 
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- Topic map 


Adultery 


Bars to divorce 
or dissolution 


— 


Behaviour 


Irretrievable Divorce or 
asics breakdown Deserti dissolution 
dissolution Based on proof eek granted: the 

of 1 of 5 facts marriage is over 
2 years’ 
separation Reform: could 
with consent there be a 
better law of 
divorce or 
5 years’ : fk 
separation dissolution? 


A printable version of this topic map is available from go.pearson.com/uk/lawexpress 


4 Divorce and dissolution 


Introduction 


Divorce is the legal death of the marriage. 


A marriage is brought to an end by the death of either spouse or a decree of divorce 
issued by the courts. It is only possible to petition for a divorce after one year of 
marriage. The law on divorce is set out in Part 1 of the Matrimonial Causes Aet.1973. 
The party who wants to end the marriage can apply to the court for a divorce. That 
party is known as the petitioner. The other party, the respondent, can either accept 
that the marriage has come to an end or seek to defend the divorce. The 1973 Act, in 
section 1(2), sets down a single ground for divorce: that the marriage has broken down 
irretrievably. However, it is only possible to prove that by establishing one of the ‘five 
facts’. Even if the ground for divorce is made out, there are very limited circumstances 
in which the courts may still refuse to grant a divorce. These are known as the ‘bars’ 
to divorce. Many people believe that the current law on divorce is unsatisfactory and 
needs to be reformed. The law on dissolution of civil partnerships is very similar to that 
of divorce for marriages. 


Assessment advice 


Essay questions 


Essay questions on divorce tend to ask you to discuss the current law on divorce. You 
will need to explain the ground for divorce and examine the five facts. Don’t forget also 
to consider the bars to divorce. Sometimes essay questions ask whether or not the 
law on divorce should be reformed. You will then need to discuss some of the problems 
with the current law and consider how they could be dealt with by changing the law. 


Problem questions ba 


Problem questions often raise issues about the meaning of the five facts. Particularly 
popular are questions concerning the meaning of adultery, unreasonable behaviour or 
separation. Sometimes the case may raise the issue of a possible bar to divorce. 


= eee ie i 
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The ground for divorce 


There is only one ground for divorce, which is that the marriage has broken down 
irretrievably. To prove this ground you have to establish one of the five facts. If it is 
not possible to show one of the facts, then a divorce cannot be granted, even if in fact 
the marriage has broken down. Also, even if one of the facts is demoneraceed the court 


could decide that the marriage has not broken down irretrievably (s. 1(4) Matrimonial 
Causes Act 1973). But that would be very rare. 
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Adultery 


Irretrievable breakdown —---————._ None of the 5 facts proved —————— No divorce possible 


No irretrievable breakdown One of the 5 facts proved ———-——— No divorce possible 


Irretrievable breakdown ——————— One of the 5 facts proved —-————— Divorce possible 


Buffery v Buffery [1988] 2 FLR 365 (CA) 


Facts 

It was found by the judge that the marriage had irretrievably broken down. The 
couple had nothing in common, never went out and were unable to communicate 
with each other. However, none of the five facts could be made out. 


Legal principle 


A divorce could not be granted. Even if the marriage had broken down irretrievably, 
a divorce could only be granted where one of the five facts was made out. The 
couple would have to separate for two years in order to get a divorce. 


Analysis 

To some this case shows what is wrong with the current law:.if a couple’s 
relationship has irretrievably broken down, does it make sense to say they must 
remain married? 


A common error is to state that one of the facts is a ground for divorce: 


WRONG: Desertion is a ground for divorce. 
RIGHT: Desertion is one of the facts from which the court can conclude that the 
marriage has broken down irretrievably, which is the ground for divorce. 


Adultery 


_ Adultery is voluntary sexual intercourse between a man and a woman, one or both of 

whom is married. Sexual intimacy short of sexual intercourse or same-sex intercourse 
will not amount to adultery. The adultery fact that can prove the ground for divorce 1s 
found in section 1(2)(a) MCA 1973. Sexual activity between same-sex couples will not 


amount to adultery. 
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Matrimonial Causes Act 1973, section 1(2)(a) 


[.. .] that the respondent has committed adultery and the petitioner finds it 
intolerable to live with the respondent. 


In order to rely on the adultery fact, it is necessary to show two things: 


e the respondent has committed adultery; 
e the petitioner finds it intolerable to live with the respondent. 
Note also that you cannot rely on your own adultery to base a divorce petition! Under 


section 2(1) Matrimonial Causes Act 1973 you cannot rely on the adultery fact if after 
discovering your spouse’s adultery you have lived together for more than six months. 


Cleary v Cleary [1974] 1 WLR 73 (CA) 


Facts 

The wife committed adultery. The husband forgave her and they were reconciled. 
However, this was short-lived and the wife left the husband again. The husband 
then petitioned for divorce. 


Legal principle 


The Court of Appeal accepted that there was adultery and that following the wife’s 
conduct during the unsuccessful attempt at reconciliation the husband found it 
intolerable to live with her. A divorce was available, therefore, on the adultery fact. 


Analysis 
The policy behind this case is that, if there is adultery, the couplé’can attempt 


reconciliation without losing the chance of a divorce if the reconciliation does not 
work out. 


Exam tip 
Remember that it does not need to be shown that the petitioner finds it intolerable 
to live with the respondent because of the adultery. This issue often arises in a 
problem question. A husband who does not care about his wife’s adultery can still 
use the adultery fact if he could point to other things about her that mean he finds 
it intolerable to live with her. You should note, however, that if the couple have lived 
together for a total of six months after the petitioner discovered the adultery, then the 
adultery fact cannot be relied upon (s. 2(1) Matrimonial Causes Act 1973). 


Behaviour 


Behaviour 


The ‘behaviour’ fact is found in section 1(2)(b) Matrimonial Causes Act 1973. 


Matrimonial Causes Act 1973, section 1(2)(b) 


[. . .] that the respondent has behaved in such a way that the petitioner cannot 
reasonably be expected to live with the respondent. 


This fact requires proof that the respondent behaved in a way that meant the petitioner 
could not reasonably be expected to live with the respondent. Notice that the question 
is about what can reasonably be expected of this particular petitioner. So, if a petitioner 
is particularly sensitive, then it may make it reasonable for her to be unable to live with 
the respondent. In Livingstone-Stallard v Livingstone-Stallard (1974) the court said the key 
question is: ‘would any right-thinking person come to the conclusion that this husband has 
behaved in such a way that this wife cannot reasonably be expected to live with him” 

The following table gives some examples of what the courts have or have not found 
to be behaviour that demonstrated irretrievable breakdown. 


Case . Facts oer 


O'Neill v O’Neill (1975) Husband was DIY fanatic who took eight months to 
replace toilet door: BEHAVIOUR FACT DEMONSTRATED 


Pheasant v Pheasant (1972) Wife never engaged in spontaneous displays of 
affection: BEHAVIOUR FACT NOT DEMONSTRATED 


Lines v Lines (1963) Husband required wife to tickle his feet for hours 
; every evening: BEHAVIOUR FACT DEMONSTRATED 


Under section 2(2) Matrimonial Causes Act 1973, if the couple have lived together for 
over six months after the final incident of behaviour relied upon in the petition, then 
that fact can be taken into account in deciding whether the behaviour meant that the 
petitioner could not live with the respondent. However, if the period of time was less 
than six months, the court should ignore it. 


Owens v Owens [2018] UKSC 41 
Facts 


The wife claimed the husband prioritised his work over his family life; had mood 
swings; and did not love and support her. The husband denied that his behaviour 
was such that his wife could not be expected to live with him. > 
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Legal principle 

The Supreme Court upheld the judge’s ruling that a divorce should not be 

granted. The key question on the behaviour ground was whether, as a result of 
the respondent's behaviour and in the light of its effect on the petitioner, an 
expectation that the petitioner should continue to live with the respondent would 
be unreasonable. That had to be assessed by contemporary social standards and 
expectations, particularly equality between the spouses. The judge was entitled 


to conclude the wife had not shown the husband’s behaviour was such that she 
could not reasonably be expected to live with him. Therefore they could not be 
divorced. However, the Supreme Court indicated they believed the law needed to 
be changed. 


Analysis 
The Supreme Court was clearly reluctant to reach this conclusion and the case 
has led to widespread calls for the law on divorce to be reformed. 


Exam tip 
It is easy to be misled by the ‘unreasonable behaviour’ fact, as it is sometimes 
misleadingly known. It does not need to be shown that the respondent behaved 
unreasonably. It only needs to be shown that there was behaviour that meant the 
petitioner could not be expected to live with him or her. So, if the petitioner could not 
stand the swearing of the respondent, this could, in theory, fall within the fact, even if 
most people would have had no objection to it. 


Blameless behaviour 


An issue that has troubled the courts is whether the behaviour fact can be relied 
upon if the respondent is not at fault. The issue is raised particularly where the 
behaviour is caused by a medical condition. On the one hand, it might be thought 
harsh on a spouse to be divorced based on behaviour over which they had no 
control. On the other, the courts are aware that Caring for an ill spouse can be an 
enormous burden. In Katz v Katz (1972) a wife was able to get a divorce from a 


husband who suffered from manic depression, whose behaviour was concerning 
and greatly disturbed the wife. 
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Desertion 


Matrimonial Causes Act 1973, section 1(2)(c) 


[...] that the respondent has deserted the petitioner for a continuous period of at 
least two years immediately preceding the presentation of the petition. 


This defines the ‘desertion’ fact. To amount to desertion, there must be actual 
separation, for no good reason and without the consent of the petitioner. To rely on 
desertion, the following must be shown: 

e separation for at least two years; 

¢ an intention by the respondent to desert the petitioner, 

e no consent by the petitioner to the desertion; 


© no just cause to the desertion. 


Watch out for a possible trap in a problem question. Normally you cannot rely on your 

own desertion. But a divorce is available in cases of so-called constructive desertion. This 

is where the respondent has behaved so badly that the petitioner has been forced to 
leave the home, leading to a separation between the parties. In all cases of constructive 
desertion the behaviour ground is available and so the notion is of little practical relevance. 


Two years’ separation 


Matrimonial Causes Act 1973, section 1(2)(d) 


[. ..] that the parties to the marriage have lived apart for a continuous period of at 


least two years immediately preceding the presentation of the petition . .. and the 
respondent consents to a decree being granted. 


Section 1(2)(d) defines the ‘two-year separation’ fact. To rely on this fact it must 
be shown that the parties have lived apart for two years AND that the respondent 
consents to the divorce. If the respondent does not consent, the petitioner must rely on 
the five-year separation fact. That could be a long wait. 

Separation requires the parties to live in separate households. Normally this will be 
in separate houses, but it is possible for them to live separate lives under the same roof. 
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The court will consider whether or not they were sharing communal living (e.g. were 
they eating together; engaging in household tasks together). As well as living separately 
at least one of the parties must have reached the conclusion that the marriage 1s at an 
end (Santos v Santos (1972)). 


Five years’ separation 


Matrimonial Causes Act 1973, section 1(2)(e) 


[...] that the parties to the marriage have lived apart for a continuous period of at 
least five years immediately preceding the presentation of the petition. 


Section 1(2)(e) defines the ‘five-year’ fact. This fact requires proof that the parties have 
lived apart for five years. There is no need to show that the respondent consents. If a 
wife wishes to divorce her husband who does not want a divorce and who has behaved 
‘perfectly’, this is the only fact she could rely on. 


Bars to divorce 


Even if one of the facts is proved and the court concludes that the marriage has 
irretrievably broken down, the court may still not order a divorce if one of the bars 
applies. You will need to learn these bars to divorce for the exam. They are as follows. 


e Section 3(1) MCA states that it is not possible to petition for a divorce until you 
have been married for one year. The only option for a spouse who has been married 
for a very short time who wishes to end the marriage is to have the marriage 
annulled or seek a judicial separation. 


e Section 5 MCA provides a bar but this can only be used in cases based on the five 
years’ separation. The court has the power to refuse to grant the divorce if two things 
are shown. First, that the respondent will suffer grave financial or other hardship if 
the divorce is granted (Evans y Evans (2012)). Second, that it would be wrong in all 
the circumstances to grant the divorce. The defence is rarely raised successfully. 

e Section 12A MCA enables a court to make an order which means that a divorce 
will only be granted once the couple have confirmed they have arranged for their 
marriage to be dissolved in the eyes of their religion. If one party refuses to allow 
the religious divorce, the court might refuse to allow the legal divorce. 


Section 10(2) MCA provides a bar that can be raised by a respondent but only for 
cases relying on two or five years’ separation after the decree nisi. The court can 
only grant a divorce if it decides that financial arrangements for the petitioner are 
reasonable and fair, or the best that can be made in the circumstances. 
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Procedure 


e Section 41 MCA allows a court not to make a decree of divorce absolute if there are 
exceptional circumstances that mean that a court might want to make an order in 
respect of the couple’s children but needs further consideration of the case. 


Exam tip 
When considering the bars based on financial hardship, don’t forget the extensive 
powers the courts have to redistribute a couple’s property on divorce (see Chapter 5). 
It is unlikely that a court will not find a way of avoiding grave hardship by ordering 
maintenance payments or making some other financial order. 

The harsh truth is that often on divorce both parties are going to be in a bad 
position financially. Dividing the limited resources between two people can mean that 
both are left in perilous circumstances. This means that relying on the section 5 
bar often fails because, although on divorce the respondent may suffer financial 
hardship, it is not wrong to grant the divorce because there is nothing that can be 
done about it. 


Procedure 


So far we have looked at the law, but the practice of divorce is rather different from 
how it appears in the statute book. This is because of the special procedure which was 
introduced in 1973. This means that in the case of an undefended divorce, there is no 
hearing at which the petitioner needs to prove the facts in the petition. In other words, 
the case is all decided on the paperwork. Cases of defended divorce are rare. They 

are expensive and unpopular with lawyers. Further, it is unheard of to get legal aid to 
defend a divorce. The sad truth is that if your spouse wants to divorce you, there 1s not 
much point in trying to get the courts to prevent it. 


Impress your examiner 

if an essay asks you to consider the current law, the examiner will be impressed if 
you can show a knowledge of how the law works in practice. Eekelaar et al. (2000) 
provide some very useful information on this. 

Note, in particular, that in practice it is extremely rare for divorces to be defended. 
It is expensive and solicitors will seek to discourage it. Also note the negotiation that 
can go on between solicitors so that a petition that is acceptable to both sides can 
be presented to the court. This may not reflect the real reasons for the breakdown 
of the marriage, but the reasons the couple are willing to be aired in public. 
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Effects of divorce 


On the granting of the decree absolute of divorce, the marriage is dissolved. One 
important consequence of this is that each party is now free to remarry. Another is 
that on divorce the financial orders often made during a divorce come into effect (see 
Chapter 5). Divorce also invalidates gifts and appointments to the spouse. However, 
divorce itself has no effect on the spouses’ legal relationship with their children. 


Reform of divorce 


You should be aware of some of the key issues over reform of divorce law. These 
include the following: 


e Should the law make it easy or hard to divorce? 
e Should the law seek to discover whose fault it was the marriage ended? 
e Should the parties be allowed or encouraged to blame each other? 


e Should the law try to encourage divorcing couples to be reconciled? How? 


In the table below, some of the main arguments for and against having a divorce system 
that requires or permits proof of fault will be discussed. Many commentators are 
convinced that we need to move to a system where parties are not permitted to blame 
each other for the end of the marriage. 


Arguments in favour of fault-based Arguments in favour of no-fault divorce 
divorce 
~ 


It is a psychological need for parties to The law should seek to minimise 


blame each other in divorce and the law feelings of bitterness, not exacerbate 
should recognise this them 


If one party has behaved badly and It is not really possible to ascertain who 
caused the end of the marriage, that is to blame for ending a marriage 
wrong should be publicly acknowledged 


If it is too easy to divorce, marriage will 


Forcing people to remain married who 
become devalued 


want to be divorced just because 
neither of them has behaved particularly 
badly is unjustifiable 


The Divorce, Dissolution and Separation Bill 2019 would have dramatically reformed 
the law on divorce, but the 2019 election was called before it could complete its journey 
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Dissolution of civil partnerships 


through Parliament. It will, therefore, need to be reintroduced if it is to become law. 
The main changes it would have made are: 


¢ Couples would be allowed to make a joint application for a divorce. There would 
be no need to provide any fault on either side. Their statement would be conclusive 
evidence of irretrievable breakdown. 


e There would be a new timetable for divorce cases, with a minimum overall 
timeframe of 26 weeks. At least 20 weeks after the start of the process a conditional 
order (the term to replace decree nisi) would be made. At least six weeks after that 
the final order (the term to replace decree absolute) would be made. These changes 
were designed to combat concerns about ‘quickie divorce’. It makes sure couples 
realise the seriousness of the decision they are making. Note in this way the new 
law may make divorce harder (or at least last longer) than the current law. 


e The law relating to judicial separation and dissolution of civil partnership and 
separation of civil partners would be changed in a similar way. 


Impress your examiner 

Many essays ask about the reform of divorce law. An exam question may well 
ask about the proposed reform of divorce law. There are two.issues to discuss 
in particular. The first is that the new law, if enacted, will remove the need to 
make allegations of fault. Those who support no fault divorce will welcome the 
removal of the need to blame each other for the breakdown, which may only 
increase bitterness. Opponents of no fault divorce will be concerned that the law 
is sending a message that marriage is not very important. Should it be easier to 
end a marriage than sack an employee? Second, the Act will mean for some people 
there is a longer waiting period before divorce is granted. Helen Reece (2003) has 
suggested earlier reform proposals were designed to persuade people to ‘divorce 
responsibly’. There is a tension between giving people the freedom to end their 

~ legal relation$hip if they wish, while at the same time wanting them to make that 
decision in a thoughtful and careful way (see e.g. Eekelaar (1999)). 


Dissolution of civil partnerships 


The law on the dissolution of civil partnerships is virtually identical to the law 

on divorce. A civil partnership can be dissolved on proof that it has broken down 
irretrievably; however, that can only be shown by proof of one of four facts. These 
match the facts for divorce except there is no adultery fact. In the government's view, 
if there was sexual unfaithfulness, the behaviour ground could be relied upon. So the 
difference is probably of no practical significance. 
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The role of mediation 


When a couple divorce or dissolve their partnership there may be issues relating to 
money and children which arise. Commonly these are resolved before the marriage 
or civil partnership is finally ended. The Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 has greatly reduced the access to legal aid for those seeking legal 
advice on family law disputes. tay 

Couples must either resolve the matters themselves; represent themselves; or use 
mediation. 

Mediation involves the couple attending meetings with a trained mediator, whose 
role it is to help the couple reach an agreement. The mediator is not meant to try 
and influence the content of the agreement, but rather help the couple find common 
ground. There is a concern that in mediation a stronger partner can dominate the 
weaker. The parties also may not know their legal rights and unknowingly negotiate 
away things a court would grant them. Supporters of mediation say that it can help 
the couple come to terms with what has happened and learn to talk pleasantly to one 
another. Further, if they are both happy with the agreement, it is not for anyone else to 
say it is unfair. 


Putting it all together 


Sample question 


Could you answer this question? Below is a typical problem question that could arise 


on this topic. Additionally, a sample essay question and guidance on tackling it can be 
found on the companion website. 


Problem question 
Fiona and George have been married for five years. For the past two years they have 
lived in the same house, but have had separate bedrooms, although Fiona still cooks 
meals for them both and George washes their clothes. They have not spoken a word 
to each other for nearly a year. Several weeks ago Fiona admitted that she spent 


the night with another man. George has decided he wants a divorce; Fiona does not. 
George is very rich; Fiona is very poor. 


Discuss whether George is entitled to a divorce. 
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Answer guidelines 

Approaching the question 

You will want to start by setting out the ground for divorce and explaining the five facts. 
Important points to include 


e Adultery: Has there been adultery? Has intolerance been shown? 
e Unreasonable behaviour: Can the silence be unreasonable behaviour? 


e Separation: Can they be said to be living separately? But note that Fiona does not 
consent. If there is no consent, the five-year bar must apply. 


Impress your examiner 


e Don’t forget to consider whether any of the bars apply. 
e Use a good range of case law. 


Key case summary 


Key case How to use Related topics 


Buffery v Buffery To explain the ground for Nature of marriage; 
divorce autonomy 

Cleary v Cleary To define adultery Gender 
Owens v Owens To describe unreasonable Fault 

behaviour 

# 

Key further reading 
Key articles/reports How to use Related topics 
Booth, P. (2004) Divorce, Family Law, To debate whether we Marriage 
617 should have no-fault 
divorce 

Cretney, S. (2003) Private ordering To consider the use of Mediation 
and divorce - How far can we go? mediation 
Family Law, 33: 399 pe 
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Key articles/reports 


Deech, R. (2009) Divorce - 
a disaster, Family Law, 923 


Eekelaar, J. (1999) Family law - 
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Family Law Quarterly Review, 11: 387 


Eekelaar, J., Maclean, M. and Beinart, J. 
(2000) Family Lawyers, Oxford: Hart 


Hasson, E. (2006) Wedded to ‘fault’: 
the legal regulation of divorce and 
relationship breakdown, Legal Studies, 
26(2): 267 


Herring, J. (2012) Divorce, internet 
hubs and Stephen Cretney. In 
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Years in Family Law, Cambridge: 
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Reece, H. (2003) Divorcing 
Responsibly, Oxford: Hart 


Rivlini, R. (2013) The right to divorce: 
its direction and why it matters, 
International Journal of Jurisprudence 
of the Family, 4: 133 


Shepherd, N. (2009) Ending the blame 
game: getting no fault divorce back on 
the agenda, Family Law, 39(2): 122 


Wright, K. (2006) The divorce process: 
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How to use 


To debate whether we 
should have no-fault 
divorce 


To consider proposed 
reforms of the law on 
divorce 


To understand how 
lawyers deal with 
divorce cases 


To debate whether we 
should have no-fault 
divorce 


To consider arguments 
about whether divorce 
should become 
computer based 


To understand 
the jurisprudential 
arguments over divorce 


To consider whether 
there is a right to a 
divorce 


To debate whether we 
should have no-fault 
divorce 


To understand how 
solicitors deal with 
divorce cases 


Marriage 


Mediation 


The legal 


profession 


Family law and 


morality 


Marriage 


Marriage 


Human rights 


Marriage 


The legal 
profession 


Putting it all together 


go.pearson.com/uk/lawexpress 


Go online to access more revision support including quizzes to test your 
knowledge, sample questions with answer guidelines, printable versions of the 
topic maps, and more! 
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Financial issues 
on divorce and 
dissolution 


Revision checklist 


fe IT aS ee ne ke ed 


Essential points you should know: 


e The range of orders that can be made under the 
~ Matrimonial Causes Act 1973, or Children Act 1989 and 
Child Support Acts — 


e The factors taken into account in deciding what order to 
make 


e White v White and the following case law on the ‘yardstick’ 
of equality 


Topic map 


Child Support Acts Child Maintenance and Enforcement Commission 


Children Act, 1989 
Sch. 1 


Orders for the benefit of children 


eal 


Periodic payments order 


Lump sum order 
Orders under — Property adjustment order nud 
MCA or CPA cee a ag 
4 Pension sharing order 
Sharing: Needs 
White v White 
Compensation: 
McFarlane v McFarlane 


A printable version of this topic map is available from go.pearson.com/uk/lawexpress 


5 Financial issues on divorce and dissolution 


Introduction 


Divorce can financially ruin you. 


On divorce or dissolution of a civil partnership the court must divide the assets and 
income of the parties. The resources that used to support one household must now 
support two. Apart from the very rich, this is normally virtually impossible. Both parties 
will be far worse off financially after the divorce, although no doubt each will think the 
other has got a ‘good deal’. The law's first concern will be with the children and to ensure 
they are adequately provided for, but even doing that has proved highly problematic. 

Although in the reported cases there is much talk of the need to ensure there is 
fairness in this area, the problem is that there is no agreement about what fairness 
means! As Lord Nicholls (in White v White (2000)) admitted: ‘Fairness, like beauty, lies in 
the eye of the beholder’. 


Assessment advice 


Essay questions 


Essay questions tend to ask you to discuss the way the courts make financial orders 
on divorce. You will need to discuss the range of orders available and the grounds for 
making the orders. Don’t make the mistake of thinking that the leading cases such 

as White v White or Miller v Miller are representative: most couples are not fighting 
over millions. Indeed, for many couples there are more debts than assets. The ‘big 
money’ cases are interesting, however, because they highlight the theoretical issues 
surrounding financial redistribution. A good answer will bring in some of the academic 
commentary discussing the theoretical basis for the courts’ powers. Essays can also 
appear on the troubled child support legislation. Here you can discuss why the child 
support system is in crisis and what might be done to sort out the mess. 


Problem questions 


Problem questions on this topic are likely to appear on the financial redistribution on 
divorce. They will require a good knowledge of the case law. Most of the case law has 
concerned very rich couples and so your problem question may well too. You will need a 
good understanding of White v White, Miller v Miller and McFarlane v McFarlane especially. 


Orders for children 
The law on periodic payments for children, originally set out in the Child Support 
Acts 1991 and 1995, has been reformed by the Child Maintenance and Other Payments 


Act 2008. It is highly complex. It is necessary to distinguish four categories of cases. 
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Orders for children 


Order sought = Jurisdiction 


Periodic payments for child of the payer Child Support Act 1991 


Lump sum orders for child of payer The Courts; Children Act 1989, Sch. 1 
Property orders for child of payer The Courts; Children Act 1989, Sch. 1 
Periodic payments for step-child or The Courts; Matrimonial Causes 

non-biological child of payer —_—- Act 1973; Civil Partnership Act 2004; 


Children Act 1989, Sch. 1 


Reform of child support 


Couples are encouraged to reach their own agreements over child support, guided by 
a formula. The Child Maintenance Service will, for a fee, assist with the enforcement 
of agreements or help couples who cannot reach an agreement. The scheme will only 
apply to children who are under the age of 16 or in full-time education and where the 
child is not living with both parents. 


Impress your examiner 
A common essay question on child support asks how you think the law should 
be reformed. Should parents no longer be responsible for the financial support of 
their children and instead should the state undertake the role as primary financial 
supporter of children? Or is the lesson of the difficulties of the CSA such that we 
need to be much tougher with men who do not pay their child support? Is there 
a danger that if men have to pay too much child support they may decide to give 
up work or be unable to find another partner? These are all questions you should 
consider in n essay on reform of child support. 


The Children Act 1989 


Under section 15 of and Schedule 1 of the Children Act 1989, the court can make 
periodic payments or lump sum orders or property adjustment orders for the benefit 
of children. This Act applies to both married and unmarried couples. The significance 
of the provisions has been greatly reduced because the Child Support Acts now govern 
periodic payments for children. However, Schedule 1 is still useful where lump sum 
orders are needed to provide housing or other one-off items of expenditure. These 
tend to be in cases where the non-resident parent is very rich! In such cases children 
have been awarded houses, cars and furniture under this Schedule. 
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Exam tip 
Do not seek to use the Children Act 1989 in too broad a way. The courts have made 
it absolutely clear that they cannot order maintenance for a former cohabitee under 
Schedule 1, Children Act 1989. However, they can order the father to pay for the care 
of the child, and the mother can use this money, in effect, to pay herself for her child’s 
care (Re P (A Child: Financial Provision) (2003)). Notice also under Schedule 1 that if a 
house is transferred to the mother for the child’s benefit, it will revert to the father 
once the child is 18. 


Child of the family 


Watch out in a problem question for the position of step-parents. Where a spouse 

or civil partner has treated a child as ‘a child of the family’, he or she can be ordered 
under the Matrimonial Causes Act or the Children Act 1989 to support the child. 
This is so even if that party is not the child’s biological parent. The orders that can 
be made and the grounds for making them are the same as those that apply to a 
married couple who are the parents of the child. But a person who has treated a child 
as a child of the family cannot be required to support that child under the Child 
Support Act 1991. 


Financial orders for spouses 


It is very important to emphasise that we are dealing here with married couples. For 
cohabitants engaged in a property dispute after the breakdown of their relationship, 
who owns what is a key question (see Chapter 2). In this chapter we are only dealing 
with married couples or civil partners, and for them the legal ownership of property 
rarely affects the way the court redistributes the property between the couple. 


The orders available 


Under the Matrimonial Causes Act 1973 and Civil Partnership Act 2004 (CPA), the 
courts have wide powers to redistribute property between the spouses and to require 
ongoing financial support. These orders are available on divorce. If no order is made 
the parties can apply at any time later for an order (Wyatt v Vince (2016)). This means 
it may be best to ensure that around the time of the divorce a final order is made 
resolving the financial issues. The orders available are: 


e Periodic payments order. This is an order that one spouse pays the other a certain 
sum of money each month (or week, or whatever is appropriate). The order can be 
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fixed for a certain period of time: for example, for five years. The court can order 
that that period cannot be extended (s. 28(1A) MCA); or allow the parties to apply 
to have the period extended if necessary. 


e Lump sum order. This is an order that a fixed sum of money be paid by one spouse 
to another. 


e Property adjustment order. This is an order requiring one spouse to transfer to 
the other all or part of an interest in a piece of property to the other. For example, a 
husband may be required to transfer the matrimonial home into the wife’s name so 
that she and the children can live there. 


e Pension sharing order. This is an order that involves splitting one spouse’s pension 
so that it is shared between both, at the time of the proceedings or thereafter. When 
the order comes into effect, the pension is split into two separate parts and they 
cease to be connected. This means, for example, that even if the husband dies, the 
wife can continue with her part of the pension. 


Exam tip 

In a problem question, do not forget the requirement for the court to consider whether 
it is possible to make a clean break order. This is an order which terminates the ongoing 
financial obligations the spouses owe each other. Section 25A(1) requires the court to 
consider ‘whether it would be appropriate so to exercise [its] powers that the financial 
obligations of each party towards the other will be terminated as soon after’ the 
divorce as the court considers ‘just and reasonable’. ; 

Consider the arguments for and against making a clean break in the case before you. 


The factors to be taken into account in deciding what 
order to make 


When deciding what financial orders to make on the breakdown of a marriage or civil 
partnership, the court must consider the factors listed in section 25. 


When answering problem questions it is useful to consider the potential relevance of 
each of the factors listed in Matrimonial Causes Act 1973, section 25(2). When revising 
it is useful to learn at least one case to use for each of the different factors mentioned 


in section 25(2). 
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Factors listed in section 25 


When the court is deciding what 
financial orders, if any, to make on 
divorce, the first consideration is ‘the 
welfare while a minor of any child of the 
family who has not attained the age of 
eighteen’ (s. 25(1)) 


‘the income, earning capacity, property 
and other financial resources which 
each of the parties to the marriage has 
or is likely to have in the foreseeable 
future, including in the case of earning 
capacity any increase in that capacity 
which it would in the opinion of the 
court be reasonable to expect a party 
to the marriage to take steps to acquire’ 
(s. 25(2)(a)) 


‘the financial needs, obligations and 
responsibilities which each of the 
parties to the marriage has or is likely 
to have in the foreseeable future’ 

(s. 25(2)(b)) 


‘the standard of living enjoyed by the 
family before the breakdown of the 
marriage’ (Ss. 25(2)(c)) 


‘the age of each party to the marriage 
and the duration of the marriage’ 
(s. 25(2)(d)) 
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“Example of relevance in case law 


In B v B (Financial Provision) (2002) all 
the assets of the couple were required 
to meet the needs of the child and the 
carer arn, 


In Av A (Financial Provision) (1998) 

the court held that a 45-year-old 
mother with no employment record 
could not be expected to find full-time 
employment or start her own business. 
In Waggott v Waggott (2018) the 
husband's future earning capacity 
would rarely, if ever, be an ‘asset’ to be 
divided 


In Sv S (2001) it was suggested that 
obligations towards a second family 
could be taken into account, whereas 
in H-J v H-J (2002) it was held that as a 
matter of principle they should not 


In Kv L (2011) a couple had lived very 
simply, despite the wife having a share 
holding worth millions of pounds. It was 
held this was a good reason for not 
giving the husband half. In Dart v Dart 
(1996) it was said that in assessing 
arich wife’s needs the court would 
take into account the lifestyle she had 
enjoyed during the marriage 


In Miller v Miller (2006) the House of 
Lords suggested that in relation to short 
marriages of very rich couples, only 
marital assets would be divided in half. 
In longer marriages, all the spouse's 
property could be divided 


3 Factors listed in section 25 


. ‘any physical or mental disability of 
either of the parties to the marriage’ 
(s. 25(2)(e)) 


‘the contributions which each of the 
parties has made or is likely in the 
foreseeable future to make to the 
welfare of the family, including any 
contribution by looking after the home 
or caring for the family’ (s. 25(2)(f)) 


‘the conduct of each of the parties, if 
that conduct is such that it would in the 
opinion of the court be inequitable to 
disregard it’ (s. 25(2)(g)) 


‘in the case of proceedings for divorce 
or nullity of marriage, the value to 
each of the parties to the marriage 
of any benefits which, by reason of 
the dissolution or annulment of the 
marriage, that party will lose the 
chance of acquiring’ (s. 25(2)(h)) 

¢ 


The ‘big money’ cases 


Financial orders for spouses 


_ Example of relevance in case law 


In Cv C (Financial Provision: Personal 
Damages) (1995) after the divorce 

the severely disabled husband was 
left with £5 million, while the wife was 
left dependent on state benefits. He 
needed the money to meet his medical 
needs 


In White v White (2000) it was held that 
contributions through home-making 

or child-caring were to be regarded as 
equal to those of the money earner. 
This led their Lordships to advocate a 
yardstick of equal division of assets 
unless there was a good reason not to 


In Hv H (Financial Relief: Attempted 
Murder as Conduct) (2006) the husband 
attempted to murder the wife in front 
of the children. This conduct fell within 
section 25(2)(g) 


In Martin-Dye v Martin-Dye (2006) the 
Court of Appeal made a pension sharing 
order to ensure that the wife obtained 
a fair share of her husband’s pension, 
to which otherwise she would not have 
been entitled 


In many cases the needs of the child and primary carer of the child dominate. Indeed, 
in most cases there is not even enough money to meet them. They, therefore, do not 
tend to raise controversial issues surrounding financial orders. It is the big money 
cases, where there are more than enough assets to meet the parties’ basic needs, 

that require the courts to consider the other factors in section 25. Three House of 
Lords cases now dominate this area: White v White and Miller v Miller, McFarlane v 


McFarlane. 


73 


5 Financial issues on divorce and dissolution 


White v White [2000] 3 FCR 555 (HL) 


Facts 
The Whites had assets of roughly £4.5 million when their marriage ended after 


33 years together. Mr White had run farms and Mrs White had assisted in the 
business and raised the children. 


Legal principle 

The primary objective in ancillary relief cases is to achieve fairness. The court 
must first meet the needs of the parties. If the assets exceed the needs of 

the parties, the court must consider all of the factors in section 25(2) and, in 
particular, the contributions of the parties. When considering those, there was to 
be no bias in favour of a money-maker and against the interests of a home-maker 
or child-carer. Indeed, where assets exceeded needs, there needed to be a good 
reason to justify departing from the ‘yardstick of equality’. In this case there was 
a good reason to give Mr White a little over 50 per cent, and that was that his 
family had provided them with an important sum of money to start their farming 
business. 


Analysis 

This decision by the House of Lords has been welcomed by many because it 
recognises that child care is as equally valuable to a marriage as making money. 
Although it trumpets the principle of equal sharing, it is striking how often the 
courts in later cases have found reasons not to divide the assets equally and give 
more to the richer party (normally the husband). In fact, it is hard to find cases 
where there is an equal division. 


Miller v Miller, McFarlane v McFarlane [2006] 2 FCR 213 (HL) 


Facts 


Miller v Miller involved a marriage that had lasted just under three years. The 
marriage ended when the husband had a relationship with a younger woman. 
At the date of divorce the husband was worth over £17 million, a significant 
portion of which he had earned during the short marriage. 

McFarlane v McFarlane involved a marriage of over 16 years producing three 
children. When they met, both husband and wife had been pursuing successful 
careers. However, during the marriage the wife had given up her job to care for the 
children and the house. She had not been employed for the vast majority of the 


marriage. They had assets of around £3 million, while the husband earned at least 
£750,000 per year. 
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Legal principle 

in Miller the House of Lords, disagreeing with the Court of Appeal, held that the 
conduct of the husband in leaving the wife early in the marriage was not conduct 
that was inequitable to disregard and, therefore, was irrelevant in the financial 
matters. Further, the fact emphasised by the Court of Appeal, that the wife was 
led by the husband to reasonably expect a substantial award, was irrelevant. 
However, the wife was entitled to a half share of the property generated during 
the marriage. This was calculated at £5 million. 

In McFarlane it was held that simply dividing the capital of £3 million would 
not produce fairness. This could only be met by requiring the husband to make 
substantial periodic payments to the wife, although in the future the court would 
consider whether or not to continue the order. The periodic payments were 
needed to ensure that the wife received a fair share to mark her contribution to 
the marriage and to compensate her for the losses she suffered as a result of the 
marriage, by giving up her job. 


Analysis 

This case provides welcome recognition that undertaking child care can have a major 
impact on a person’s earning power. Although the House of Lords here thought that 
compensation for lost earning potential could be an important part of justice in 
many later cases, they felt the principle cannot be used hereas it is too difficult to 
determine what income the party would have earned had they not married. 


Don’t be tempted to... 
Interpreting Miller 
There is an important difference between the speeches of Lord Nicholls and 
Baroness Hale in the Miller/McFarlane decision. You should explain and discuss this 
in an essay on ancillary relief. It concerns a case where the court has decided to 
divide the property generated during the marriage. Baroness Hale suggests that 
‘family assets’ should be divided. These are the money earned by either party and 
their home and its contents. It would not include gifts or inheritances or ‘business 
or investment assets generated solely or mainly by the efforts of one party’. Lord 
Nicholls suggests ‘matrimonial assets’ should be divided. He seems to have a 
wider understanding of this than Baroness Hale, including all property created by 
the parties during the marriage except gifts or inheritances. It seems that more 
law lords supported Baroness Hale than Lord Nicholls. If the lower courts follow 
Baroness Hale’s approach (as they did in Charman v Charman (2007) and > 
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Sharp (2017)), it will be necessary to ascertain how and to what extent a home- 
maker or child-carer can be said to have helped generate the money-maker’s 
assets. It seems they could always show that they helped the money-maker in 
relation to the salary earned in a job, but perhaps not in relation to some business 


venture about which they knew nothing. 


From White and Miller/ McFarlane and subsequent case law we learn a number of 
important points of general application, including the following: 


Fairness is the guiding criterion for making orders under the MCA. 


There are three main theoretical grounds for making orders under the MCA: need, 
compensation and sharing the products of the marriage. 


There should be no discrimination between the contributions of a money-earner 


and a child-carer or home-maker. 


Although the court should consider making a clean-break order, this should not be 


at the expense of fairness. 


In a ‘big money’ case, the court should divide equally the economic products of 
the marriage unless there is a good reason not to. In a long marriage, the court 
will normally divide all the assets the couple has. If an asset was owned by a party 
before the relationship started that might well not be shared equally (Robertson v 


Robertson (2016)). 


If someone has deliberately hidden assets within a company in order to defeat a 
spouse’s divorce claim the money can be taken from the company (Petrodel v Prest 


(2013). 


Exactly the same principles apply whether the couple are opposite sex or same sex 


(Lawrence v Gallagher (2012)). 


In ‘big money’ cases, the yardstick of equality can be departed from if there is a 
good reason for doing so (see the following table). 


Reason for departing from equality 


The money-maker had made an 
outstanding contribution to the 
marriage through an exceptionally 
successful career 


The husband's family had assisted the 
couple financially 


The needs of the children and their carer 
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Example of case where used - 5 : ; 


Sorrell v Sorrell (2005) 


White v White (2000) 


Bv B (Financial Provision) (2002) 


Financial orders for spouses 


Reason for departing from equality Example of case where used 


There was difficulty in liquidating the Av A (2004) 
assets 


The couple set to one side money the Kv L (2011) 
wife had inherited 


The wife had won money on the national $v AG (2011) 
lottery 


These principles were applied in the following cases. 


Charman v Charman [2007] EWCA Civ 503 


Facts 

The couple had been married for 28 years when they divorced. The husband had 
been very successful in business and generated £131 million. The trial judge 
awarded the wife £48 million and the husband appealed. 


Legal principle ; 

The Court of Appeal, following Miller/McFarlane, confirmed that all the assets a 
couple had were available for distribution. Where, however, the asset had been 
owned before the marriage or was a gift or inheritance, that might be a reason 
for departing from an equal division. In a long marriage, the basic principle was a 
division of all the assets, regardless of when they had been earned. In this case 
there should be a departure from equality due to the husband’s outstanding 
business skills. The trial judge’s order had been appropriate. 


Analysis 

The courts omly use a person’s outstanding business skills in a few cases. Critics 
have noted that while the courts seem to accept a business person may have 
made an outstanding contribution, they have never accepted that child care has 
made the same (e.g. if looking after a disabled child). 


McCartney v Mills McCartney [2008] FCR 707 (Fam) 


Facts 
This is one of the most notorious divorces in recent times. Paul McCartney married 


Heather Mills in 2002 and divorced four years later. They had one child together. 
McCartney’s wealth was estimated to be about £400 million. > 
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Legal principle 

The marriage was a short one and so, following Miller, Bennett J held the court 
should share the ‘marital aquest’ (the property earned by the couple during the 
marriage). However, during the marriage no substantial sums of money had been 
generated. McCartney had given up work to enjoy married life. So there was no 
award on that basis. Nor was there any award based on compensation as Mills had 
not suffered any economic disadvantage as a result of marriage. The only award 


that could be made was that needed to meet her needs. McCartney was ordered 
to pay £16.5 million to meet the needs of his wife and daughter. 


Analysis 

This case applies the legal principles correctly. However, to some readers a 
dispute between two very rich people over what their ‘needs’ are leaves an 
unpleasant taste in the mouth. 


Prenups 


Much controversy has surrounded the issue of whether the courts should give effect to 
prenups (sometimes called pre-marriage contracts or ante-nuptial agreements). These 
are contracts entered into by a couple shortly before they marry that seek to fix what 
will happen to their property in the event of a divorce. Traditionally the courts 

were reluctant to enforce these because they were seen as contrary to public policy. 
However, in the following case the courts indicated a change in attitude. 


Radmacher v Granatino [2010] UKSC 42 


Facts 

The couple were married in London in 1998. The husband was French and the wife 
German. The wife was a wealthy heiress. They signed a pre-marriage contract that 
stated in the event of a divorce neither party could claim property belonging to 
the other. They have two daughters, but separated after eight years. The central 
issue in the financial claims was the significance of the prenup. 


Legal principle 

The majority held ‘[t]he court should give effect to a nuptial agreement that 

is freely entered into by each party with a full appreciation of its implications 
unless in the circumstances prevailing it would not be fair to hold the parties to 
their agreement’ (Para. 75). Lady Hale dissented, believing that to give effect to 


prenups would undermine the special status of marriage and would work against 
the interests of women. 


80 


Financial orders for spouses 


Analysis 
This highly controversial decision has.generated extensive debate. To some it 


means that parties are allowed to decide what is best for them. To others it means 
rich people can override principles of non-discrimination and gender equality, which 
should underpin this area of the law. 


Impress your examiner 

Remember that Radmacher does not say that prenups will always be enforceable. 
A party can claim that the prenup was not properly entered into (e.g. there was 
not full disclosure; there was undue pressure); or that the agreement was unfair 
(e.g. it did not adequately provide for the children of the marriage). However, a 
prenup can certainly be upheld, even if it gives a wife significantly less than half 
the assets (Z v Z (2011)). 

Be aware of some of the academic commentary on the decision. Contrast 
George et al. (2011) who oppose the decision and Miles (2011) who is more 
sympathetic. 


Variation and appeals against orders 


Sometimes after a court order has been made there are unexpected events that cause 
one party to the marriage to feel that the financial order made is no longer fair. In such 
a case the applicant may seek to appeal against the making of the order or seek to vary 
the periodic payments order made. The leading cases are Barder v Barder (1988) and 
Sharland v Sharland (2015). 
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Barder v Barder [1988] AC 20 (HL) 


Facts 

A property adjustment order was made requiring the husband to transfer the 
former matrimonial home into the wife’s name. Five weeks later, the wife killed 
the children and committed suicide. The husband sought leave to appeal against 


the original order in the light of the subsequent events. 


Legal principle 

Where soon after the making of an order there is an event that undermines a 
fundamental assumption behind an order, leave to appeal can be granted out 

of time. In this case leave should be granted because the death of the wife and > 
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children meant that they no longer had housing needs, which were the basis of 
the court order. This event happened soon after the making of the order and it 
was likely that a new order would be made. 


Analysis 

The courts wish to encourage finality: in other words, once the court has,made an 
order there should be no route to have a ‘second bite at the cherry’. On the other 

hand the courts want to be able to set aside orders where the whole basis of the 
order has changed. 


Sharland v Sharland [2015] UKSC 60 


Facts 

The parties had reached an agreement over the financial issues relating to their 
marriage, which was given effect by a consent order. The wife later discovered that 
the husband had misled the court about the true value of a company he owned. 


Legal principle 

If one party has deliberately failed to give full and frank disclosure in financial 
proceedings following divorce, then a consent order could be set aside. The only 
reason for not doing so is if the fraudster persuaded the court that the court 
would have made the same order if it had known the truth. 


Analysis 

It is crucial, if fairness is to be achieved, that each side knows what assets the 
other has. This case shows the importance of upholding the principle that each 
side must make proper disclosure of their assets. " 


Impress your examiner 
There has been much academic writing on the theoretical support for the making 
of financial orders on divorce, and discussion as to the correct basis of orders. 
Note, in particular, the arguments by Deech (1977) that maintenance should be 
abolished as it discourages women from being financially self-sufficient; Eekelaar 
(2006) that the home-making spouse should gradually earn a larger and larger 
percentage of the other spouse's assets as the years go on; Herring (2005) that 
we should focus on society's interests rather than seeking to achieve fairness 
between the parties; and the proposals of the Law Society (2003) that much 
more weight should be given to pre-marriage contracts. In Radmacher v Granatino 
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(2010) the House of Lords agreed that weight should be attached to a pre- 
marriage contract, if it had been properly entered into. A judge might decide 

to follow a pre-marriage contract, unless there was a good reason not to. An 
excellent exam answer would consider some of these different theoretical 
approaches. Although note that the courts have refused to accept that there is an 
overarching theory behind their approach. 


Putting it all together 


Sample question 


Could you answer this question? Below is a typical problem question that could arise 
on this topic. Additionally, a sample essay question and guidance on tackling it can be 
found on the companion website. 


Problem question 
Alice and Bobby met while starring on the Big Brother TV show. They were both 
unemployed before the show and married shortly afterwards. They have been married 
seven years and are now divorcing. Alice has had a very successful career as a model, 
following the show, and she earns in excess of £2 million per annum. Bobby’s father 
had given the couple £100,000 as a wedding present and they used this to launch 
Alice’s career. Bobby, who is blind, has not been able to find a job and has no income. 
He looks after their baby girl, Charlene, born a year ago. They have agreed that Bobby 
will be Charlene’s primary carer. The total assets, nearly all generated by Alice’s career, 
are £1 million. They would have been more but Bobby is a ‘shopaholic’ who has spent 
many millions on expensive baubles. Experts suggest that, given her age, Alice will be 
able to continue her modelling career for the next three years, although it is unclear 
how her career will progress after that. Bobby has recently moved in with David and 
they are now living together. David is a wealthy man, although he has no intention of 
‘making an honest man’ out of Bobby by marrying him. Consider what financial orders 
the courts may make on divorce. 


Answer guidelines 
Approaching the question 


In a problem question like this you will want to go through all of the factors listed 
in section 25(2). Remember that the interests of the children are the court's first 
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consideration. So start by considering the child. Here periodic payments in order to 
help the child will be required. Remember that, assuming Bobby is not on benefits, 
they are free to reach whatever agreement they wish, but after one year either party 
can apply to have their case assessed by the CSA, and so.the minimum that they are 
likely to agree is what the Child Support Act would require. This, then, is likely to be 
at 12 per cent of Alice’s salary. 


Important points to include 


As to spousal support, you will want to consider each of the section 25 criteria. Some 
of the difficult points raised by this question are the following: 


° Bobby has special needs due to his disability. In Miller/ McFarlane Baroness Hale 
talked about compensation only being due to ‘relationship-based disadvantage’. On 
the other hand, disability is specifically mentioned in (e). 


¢ Can Bobby claim a share in Alice’s earnings? He certainly can to meet his needs. 
But can he claim a share due to contributions to the marriage? This is unclear 
following Miller/ McFarlane. Generally a spouse cannot claim a share in wealth 
generated by work after the marriage is over (Evans v Evans (2013)). 


If the court does make a periodic payment order, should this be limited in time? 


e Is this a case where a clean break is not appropriate? 


Having considered all the factors, you should go through the list of orders that 
the court has available (periodic payment orders, lump sum orders, etc.) and 
recommend an appropriate set of orders. With periodic payments orders, don’t 
forget to discuss whether they should be of fixed duration. 


Impress your examiner ~ 


There are lots of issues to discuss. There are some that candidates may overlook: 


¢ Is Bobby's conduct in being a shopaholic a factor to take into account under sub- 
section (g)? Although not seriously bad, it is conduct that has a direct financial 
effect on the couple’s finances. Notice in Mv M (Ancillary Relief: Conduct) (2006) 
that the husband's gambling was a factor to be taken into account. 


e Can Alice claim that her modelling career is an outstanding contribution 
justifying a departure from the White v White yardstick of equality? Or does the 
contribution from Bobby's family justify a departure from equality in his favour? 

e Does Bobby's cohabitation affect his claim? Note here that Fleming v Fleming 
(2003) makes it clear that the court should not equate cohabitation and 
marriage and hold that the cohabitation automatically terminates periodic 
payments. However, it may mean that his needs (at least while he is living with 
David) are less than they would be if he was living alone (AB v CB (2014)). 
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How to use 


To examine the 
theoretical issues behind 
financial orders 


To debate whether 
‘prenups’ should be 
enforced 


To consider the role 
arguments over equality 
should play in financial 
orders 


To examine the current 
approach of the courts 
to financial orders 


To explore whether 
financial orders have a 
public element 


To argue whether 
prenups should be 
enforced 


To understand how the 
law works in practice 


To debate the effect 
that ‘prenups’ should 
have on court reasoning 


Related topics 


Marriage 


Fairness 


Human rights 


Marriage 


Feminism 


Contract law 


The legal 


profession 


Contract law 


Putting it all together 


Key articles/reports How to use Related topics 
The Law Society (2003) Moving To examine the debates Contract law 
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common-legal-issues/moving-in- 
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go.pearson.com/uk/lawexpress 


Go online to access more revision support including quizzes to test your 
knowledge, sample questions with answer guidelines, printable versions of the 
topic maps, and more! 
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Who is a parent? 


Revision checklist 


Essential points you should know: 

The difference between being a parent and having 
parental responsibility 

e The definition of mother 

The definition of father 


e The law regarding parenthood in cases of assisted 
reproduction 


e The law on surrogacy 
e The law on who gets parental responsibility 


Topic map 


Gestational mother 
Definition of 


mother 
Surrogacy 


Presumptions of paternity 
Biological tests: Re H and A 
— Human Fertilisation and Embryology Act 1990 and 2008 


Definition of 
father 


What is it? 


Parental 


responsibility 
¢ 


Who has it?: Re S (Parental Responsibility) and Mv M 


A printable version of this topic map is available from go.pearson.com/ uk/lawexpress 


6 Who is a parent? 


Introduction 


It used to be easy to define who a child’s mother was and who a child’s 
father was: not any longer. 


With the advent of assisted reproduction and an increasing rate of parental separation, 
it is by no means guaranteed that a child will live with his or her genetic parents. This 
has made the definition of ‘mother’ and ‘father’ a complex question. Further, there is 
the crucial difference in law between being a parent and having parental responsibility. 
You can certainly be a father without parental responsibility, or have parental 
responsibility for a child but not be the child's mother or father. Running throughout 
this topic is a key theoretical question - who should be a child’s parents: the genetic 
parents or those who are involved in the child’s day-to-day care? It may be that we 
want to recognise both kinds of parents. Then we can end up with a child having, say, 
two fathers. But is there anything wrong with that? 


Assessment advice 


Essay questions 


Essay questions can take a variety of forms. An ‘old chestnut’ is to ask whether all 
unmarried fathers should get parental responsibility. This question, or a variant on it, 

is so popular that it is worth being familiar with the relevant case law and arguments. 
In this, and all essays on this topic, it is important to distinguish between the concepts 
of who is a parent and who has parental responsibility. Top-quality essays will discuss 
some of the theoretical issues about where parental rights come from and how they 
may assist in deciding who is a parent. This is especially useful in an essay that asks 
you to discuss the way the law allocates parenthood. 


Problem questions 


Problem questions are likely to centre on cases involving assisted reproduction or 
surrogacy. These will require a good knowledge of the relevant provisions of the 
Human Fertilisation and Embryology Acts 1990 and 2008 and the case law seeking 
to interpret that legislation. Problems are likely to require you to consider not only 


who is the parent of the child but also who, if anyone, has parental res 
onsib 
for the child. y p ponsibility 
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Who are the parents of the child? 
Who are the parents of the child? 


Exam tip 
Always keep the distinction between who is a parent and who has parental 
responsibility separate. In a problem question, first consider who are the child’s mother 
and father, and then consider who has parental responsibility for the child. In an essay 
question, it is useful in the introduction to highlight this distinction, so keep it clear 
what you are discussing. 


Who is the mother of the child? 


Section 33 of the Human Fertilisation and Embryology Act 2008 makes it clear that 
it is the woman who gives birth who is the child’s mother. This is so even if she is 
carrying an embryo using a donated egg. This also means that in a case of surrogacy 
the woman who gives birth is the mother. The provision also applies even if the person 
who gives birth is a man. See R (T'T) v Registrar General for England and Wales (2019), 
where a transman gave birth, but could not be registered as the father and had to be 
registered as mother. The court took the view that the term ‘mother’ related to the 
gestational role rather than a person being of a particular gender. 

Under a surrogacy arrangement, a couple (‘the commissioning couple’) ask a woman 
(‘the surrogate mother’) to carry a child for them. The agreement is that shortly 
after birth the surrogate mother will hand the child to the commissioning couple 
for them to bring up. Sometimes the surrogate mother is a friend or relative of the 
commissioning couple; other times she is paid. 


Who is the father of the child? 


The simple answer is that the father is the genetic father of the child. But there 

is much more to the legal position than that. It is necessary first to consider the 
presumptions that the law uses in order to establish that a man is the genetic father of 
the child. Second, it is necessary to look at the Human Fertilisation and Embryology 
Act 1990, which deals with cases of assisted reproduction. This allows for some men 
who are not genetic fathers to be legal fathers of a child, and other men who are 
genetic fathers not to be the legal father. 
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Presumptions of paternity 
In the following cases F is presumed to be the father of the child concerned: 


© if F is married to the mother of the child at the time of the birth (the ‘pater est 
presumption); 
e if F is registered as the father of the child on the child’s birth certificate; 


© if circumstances are proved that strongly indicate that F is the father of the 
child (e.g. he was known to have spent the night with the mother at the time of 
conception). 


In the absence of one of the presumptions, a man can only prove that he is the father of 
a child by applying to the court for biological tests to be carried out. Nowadays these 
are based on DNA. The court will order tests if that is in the best interests of the child. 
In recent cases they have normally ordered tests, arguing that it is important for a child 
to know who his or her genetic parents are (Re H and A (2002)). However, if it can be 
shown that doing tests will cause serious harm to the child, they will not be ordered 
(Fv C(2006)). 


The Human Fertilisation and Embryology Acts 1990 
and 2008 


This legislation governs assisted reproductive treatments in the UK. The statutes 
provide for two situations where a man who is not the genetic father of a child is 
nevertheless the child’s legal father. You will need to make sure you have a clear 
understanding of these for the purposes of the exam. 

The first is section 35 of the 2008 Act. 


Human Fertilisation and Embryology Act 2008, section 35 
If - 


(a) at the time of the placing in her of the embryo or of the sperm and eggs or of 
her artificial insemination, W was a party to a marriage, and 


(b) the creation of the embryo carried by her was not brought about with the 
sperm of the other party to the marriage, 


then, subject to section 38(2) to (4), the other party to the marriage is to be 
treated as the father of the child unless it is shown that he did not consent to the 


placing in her of the embryo or the sperm and eggs or to her artificial insemination 
(as the case may be). 


This provision means that if a married woman receives assisted reproductive treatment 
at a licensed clinic, her husband will be the father of the child born, unless he did not 
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consent. This is so even if donated sperm is used and, therefore, he is not the genetic 
father. In such a case the sperm donor will not be the father of the child born (S415; 
Note: this provision only applies to treatment in a licensed clinic. It would not apply if 
a wife asked a friend for some sperm and used it to inseminate herself. In that case, the 
friend would be the father (M v F and H (2013)). 

Note that section 35 also applies if a woman is in a civil partnership with another 
woman. In that case the partner will be a parent of the child. Rather oddly, she is not 
described as the mother, but will be treated as the ‘other parent’. 

The second provision by which a man can be the father of a child to whom he 
is not genetically related is if the child is born following assisted reproductive 
services at a licensed clinic and the agreed parenthood conditions are satisfied. 
These are as follows. 


Human Fertilisation and Embryology Act 2008, section 37 


(1) The agreed fatherhood conditions referred to in section 36(b) are met in 
relation to a man (“M’) in relation to treatment provided to W under a licence 
if, but only if - 


(a) Mhas given the person responsible a notice stating that he consents 
to being treated as the father of any child resulting from treatment 
provided to W under the licence, 

(b) W has given the person responsible a notice stating that she consents to 
M being so treated, 


(c) neither M nor W has, since giving notice under paragraph (a) or (b), given 


the person responsible notice of the withdrawal of M’s or W’s consent to 

M being so treated, 

W has not, since the giving of the notice under paragraph (b), given the 

person responsible — 

(i) 4a further notice under that paragraph stating that she consents to 
another man being treated as the father of any resulting child, or 

(ii) anotice under section 44(1)(b) stating that she consents to a 
woman being treated as a parent of any resulting child, and 

W and M are not within prohibited degrees of relationship in relation to 

each other. 


In short this means that if a woman receives licensed treatment, and has agreed that 
a man shall be the father of the child and he has agreed to that, then he shall be the 
father in the eyes of the law. The agreed parenthood provisions can also apply to a 
female partner of a woman. 
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As already indicated, if a man donates sperm to a licensed clinic and his sperm is 
used by that clinic in the treatment of infertility in line with his consent, he will not be 
the father of any child born. However, since the Human Fertilisation and Embryology 
Authority (Disclosure of Donor Information) Regulations 2004 a child born after the 
regulations come into effect will be able to ascertain who the donor father was and 
some information about him. 


Exam tip 
The Human Fertilisation and Embryology Authority (Disclosure of Donor Information) 
Regulations 2004 were passed to acknowledge children’s rights to know their genetic 
parentage. Knowing who their genetic parents are is an important part of some 
people's sense of identity. However, if this issue comes up in an exam question, you 
should point out that there is no obligation on parents to tell children that they were 
born using donated sperm. So for children whose parents do not tell them, this new 
right is not worth the paper it is written on. Further, note that children born naturally 
have no right to know who their genetic father is. The mother is not required to name 
the father on the birth certificate. Although under the Welfare Reform Act 2009, a 
mother is expected to name the father. 


It is important to remember that the basic legal position is that the genetic father is the 
legal father, unless there is a statutory provision declaring otherwise. That became a 
key point in the following decision. 


Av Leeds Teaching Hospital NHS Trust [2004] 3 FCR 324 (QB) 


Facts 
Mr and Mrs A attended a clinic for infertility treatment. By mistake, Mrs A’s eggs 
were fertilised by sperm from Mr B rather than Mr A. The resulting embryos were 


placed in Mrs A and twins were born. The court was asked to declare the identity 
of the father of the twins. 


Legal principle 
Mr A could not be a father based on section 28(2) of the Human Fertilisation 
and Embryology Act 1990 because he had not consented to the placing of 

this embryo (made using another man’s sperm) into his wife. Nor could he 

be a father based on section 28(3) because, again, he had not consented to 
receive these treatment services (using another man’s sperm) with the mother. 
In the absence of any statutory provision to the contrary, the genetic father 

is the legal father and so in this case Mr B was the child’s father. However, 


94 


What is parental responsibility? 


Mr and Mrs A, if they wished, could adopt the child or Mr A could apply for 
parental responsibility. The availability of these legal mechanisms to formalise 
the situation meant there was not improper interference with the rights of Mr 

and Mrs A under Article 8 of the European Convention on Human Rights (ECHR). 


Analysis 
This case confirms that if there is no statutory provision to say otherwise the 
genetic father is the father for the purposes of the law. 


Surrogacy 


As we have already seen in a case of surrogacy, the surrogate mother (the mother 
who gives birth) will be the legal mother. However, under section 54 of the Human 
Fertilisation and Embryology Act 2008, the commissioning couple can apply for a 
parental order that will make them the parents of the child and will end the parental 
status of the mother. The requirements for obtaining a parental order are strict. They 
include that the couple must be married; that one of them is the genetic parent of the 
child; and that it is in the child’s interests that the order be made. However, in recent 
cases the courts have been willing to overlook the fact that some but not all of the 
requirements have been met, if they are sure the order will promote the welfare of the 
child (Re Z (A Child) (No 2) (2016)). A parental order cannot be granted to one person 
(Re Z (2015)). If it is not possible to apply for a parental order, the commissioning 
couple could seek to adopt the child or apply for a residence order. If there is a dispute 
over who should look after a child, the court will decide, on the basis of the welfare 
principle in section 1 of the Children Act 1989, who is best able to care for the child 
(Re P (Surrogacy: Residence) (2007)). 

The Law Commission has recommended reform of the law of surrogacy so 
that if the correct procedures are followed the commissioning parents will be the 
parents of the ‘child on birth, although the surrogate parent will be able to challenge 
that in court. 


What is parental responsibility? 


Children Act 1989, section 3(1) 


In this Act ‘parental responsibility’ means all the rights, duties, powers, 


responsibilities and authority which by law a parent of a child has in relation to the 
child and his property. 
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Despite this fine-sounding definition of parental responsibility in the Children Act, in 

fact the concept is somewhat elusive. Surprisingly, it is far from clear what the rights 

and powers of a parent are. Here is a list of some of the rights a parent with parental 

responsibility has, although this is, no doubt, an incomplete list: 

e the right to make decisions about the child’s education; 

e the right to ‘possession’ of the child — it is an offence to remove a child from a 
parent without lawful authority, 


e the right to choose a child’s religion; 

e the right to consent to medical treatment for a child, 
e the right to consent to adoption (see Chapter 10); 

e the right to choose a child’s name; 


e the right to apply for court orders in respect of the child. 


These have never been set out in a statute or case law. Indeed, the essence of 
parental responsibility itself is ambiguous. Contrast the understanding of parental 
responsibility in these two important cases on the concept: Re S (A Minor) (Parental 
Responsibility) (1995) and M v M (Parental Responsibility) (1999). 


Re S (A Minor) (Parental Responsibility) [1995] 2 FLR 648 (CA) 


Facts 

The mother and father were unmarried but had cohabited and raised child S. 
They separated and the father sought contact with the child and a parental 
responsibility order. The mother opposed the application because the father had 
recently been convicted of possessing obscene paedophilic literature. 


Legal principle 

Parental responsibility was a status that acknowledged the man as a father of 
the child who was committed to her. When considering an application for parental 
responsibility, the court should remember that parental responsibility did not give 
a right to interfere in day-to-day matters, and if there were concerns about its 
misuse, orders under section 8 of the Children Act 1989 could restrict its use. The 
parental responsibility order would inform the child that her father cared for her. 


in this case the father should be granted parental responsibility as he had shown 
commitment and attachment to the child. 


Analysis 


This surprising decision suggests the bar for parental responsibility is low. Critics 
ask why a person who is not going to see the child needs parental responsibility. 


96 


What is parental responsibility? 


Mv M (Parental Responsibility) [1999] 2 FLR 737 (Fam D) 


Facts 

The unmarried father of a child suffered from learning difficulties and his 
mental state was worsened by a motorcycle accident. This left him with severe 
brain damage and he was liable to violent outbursts. He applied for parental 
responsibility of the child. 


Legal principle 


His mental condition meant that he lacked the capacity to exercise the rights, 
responsibilities and duties associated with parental responsibility and so 

he should not be granted it, even though he demonstrated attachment and 
commitment to the child. 


Analysis 

This case is hard to reconcile with Re S (1995). It seems to focus on the practical 
significance of having parental responsibility, rather than its use as a recognition 
of commitment. 


So, as is clear from these two cases, sometimes the courts have seen parental 
responsibility as no more than a confirmation that the man is a committed father of 
the child and in other cases it is seen as providing an important set of rights. In PM v 
MB (2013) it was said that it would be ‘rare’ for a father seeking parental responsibility 
not to be given it. However, if he was posing a risk to the child or was seeking it for the 
wrong reasons, his application would fail. 


Don’t be tempted to... 


The duty to consult 

Section 2(7) of the Children Act 1989 appears to suggest that a parent with 
parental responsibility can act alone and need not consult with anyone else. 
However, the courts have not interpreted the law in that way. They have said that 
over fundamental and important issues there should be consultation. They have 
not produced a definitive list but they include decisions over education: 

Re G (Parental Responsibility: Education) (1994); circumcision: Re J (Specific Issue 
Orders: Child’s Religious Upbringing and Circumcision) (2000); and changing a 
child’s name: Dawson v Wearmouth (1999). The conflict between the wording of 
the statute and the views of the courts is puzzling. 
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Who gets parental responsibility? 


You will need to be able to explain clearly and accurately in the exam who in law is 
given parental responsibility. All mothers get parental responsibility automatically. Not 
all fathers do. There are some who get parental responsibility automatically. They are: 


e all fathers married to the mother of the child; 

e all fathers registered on the birth certificate of the child (s. 4(1)(a) Children Act 
1989) (although note that is only true of fathers registered after the Adoption and 
Children Act 2002 came into force). 


If the father does not get parental responsibility automatically, he can take steps to 
acquire it in the following ways: 


e He can enter a parental responsibility agreement with the mother (s. 4(1)(b)). 
e He can apply for a parental responsibility order (s. 4(1)(c)). 
e He can apply for a residence order from a court. 


e He can apply to adopt the child. 


If a father applies for parental responsibility the court will grant it to him if that is in 
the best interests of the child (Re W (A Child) (Parental Responsibility) (2013)). If there is 
evidence that the father will misuse parental responsibility to harass the mother, that 
would be a good reason not to give him it (Re M (A Child) (2013)). 


Yes 


me Tn He has PR 


Is the father 


married to the Yes 
mother? Seen HBAS Pi ae 


a Is he registered on the 
No birth certificate as the father? 
xa He must apply for a PR 
order or a residence order 


No or guardianship to get PR 


Impress your examiner 
There is much academic writing on whether all fathers should get parental 
responsibility. To some it is simply discriminatory to assume that a mother 
automatically deserves parental responsibility, but not a father (see e.g. Bainham 
2006). Others argue that parental responsibility should be given to those who . 
actively undertake care of the child. That is nearly always the mother and so the 
law reasonably presumes her to be entitled to parental responsibility, but the 
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same assumption cannot be made in respect of a father (see e.g. Masson, 2006). 
One way of considering the arguments is to ask yourself this: which would be 
worse for a child - to have a worthy father who lacks parental responsibility or an 
unworthy father who has it? 

Note that a non-parent can acquire parental responsibility. This will happen 
where a non-parent is granted a residence order. Some lesbian couples have 
successfully sought a parental responsibility order for the child of one of them 
so that they can share parental responsibility (see Smith, 2006). In cases where 
a lesbian couple have used a friend to donate sperm, there can be difficulties if 
the man later wants to play a role in the child’s life. Unless the man has donated 
through a clinic he will be the father of the child, but whether he will be given 
parental responsibility will turn on the facts of the particular case and the court 
will make the order which promotes the child’s welfare (A v B and C (2012)). 


Putting it all together 


Sample question 


Could you answer this question? Below is a typical essay question that could arise on 
this topic. Additionally, a sample problem question and guidance on tackling it can be 
found on the companion website. 


a 


Essay question 


Who gets parental responsibility for a child? Should all parents automatically be given 
parental responsibility? 


Answer guidelines 
Approaching the question 


This essay is in two parts. Of course, it is important to deal with both aspects. 


Important points to include 


If you have revised well you should not have particular difficulty explaining who 
gets parental responsibility. In answering the second part you will want to discuss the 


following issues: 


e What is parental responsibility? As we have already seen, it is far from clear what 
parental responsibility is and yet that is key if we are to decide who should get it. 
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Is the law discriminatory? Note that the law draws a distinction between men and 
women and between married and unmarried fathers. Is this justifiable? (Note that 
the European Court of Human Rights in B v UK (2000) rejected an argument that 
the UK law was discriminatory.) Also consider whether the child may have a better 
argument of being discriminated against on the ground of illegitimacy. 

Should not the person who knows the child best make decisions for the child? 
That will be the resident parent (the mother normally). Is there not, therefore, a 
case for saying that after separation the resident parent alone should have parental 
responsibility? 

What do you make of the fact that many unmarried fathers are unaware that they 
lack parental responsibility (see Pickford, 1999)? Should the law match people’s 
expectations? Or does this research indicate that it does not really matter whether a 
person has parental responsibility or not? 


Impress your examiner 
We have to make generalisations in this area. However the law is structured, some 
parents who deserve parental responsibility will not get it automatically, and 
some parents who should not get it do get it automatically. Consider whether the 
current structure provides the best generalisation. 


Key case summary 


Key case How to use Related topics 

A v Leeds Teaching To define a father Gender; assisted 
Hospital NHS Trust reproduction 
ReS (Parental To examine when a father Fault; gender 
Responsibility) should be given parental 


responsibility 


MvM (Parental To give an example of Parenthood; human rights 
Responsibility) when a father should 

not have parental 

responsibility 
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Resolving disputes 
over children’s 
upbringing 


Revision checklist 


Essential points you should know: 


e The meaning and use of the welfare principle 

» How the Human Rights Act interacts with the welfare 
principle 

e The checklist of factors 

e The law on residence and contact orders 


Topic map 


Child arrangements order 


Orders available —= Specific issue order 


Prohibited steps order 


Disputes over 
child’s 
upbringing 


Harm or risk of harm: Re W (Residence) 
Capabilities of parents: Re M (A Child) 
Range of court powers: Re H (A Minor) 


Wishes of child: Re S (Contact) 
Needs of child: Brixeyw Lynas 
Effect of change: Re B (Residence) 
Welfare principle Age, sex, background: Re M (Child’s Upbringing) 


A printable version of this topic map is available from go.pearson.com/uk/lawexpress 


7 Resolving disputes over children’s upbringing 


Introduction 


In disputes over children, the welfare of children should be the court’s 
sole consideration. 


That is easy to say, but hard to put into practice. In many cases itis far from clear what 
is ina child’s best interests and the courts have been faced with some truly difficult 
cases. Attracting much attention at present is the law on contact. Fathers 4 Justice 
and other pressure groups claim that the law is anti-men and is denying fathers 

access to their children. On the other hand, women’s groups claim that some men are 
using contact sessions to carry on being violent to mothers and children. The courts 
are stuck in the middle. Parliament has introduced the Children and Adoption Act 2006, 
which seeks to encourage couples to reach agreement over contact cases and avoid 
them coming to court. The classes and counselling it advocates do not seem to have 
lessened the anguish these cases cause. More recently we have seen the Children 

and Families Act 2014 which seeks to make disputes less hostile by changing the 
language used. 


Assessment advice 


Essay questions 


Essay questions on this topic could deal with a wide range of issues. Some focus 

on the welfare principle and ask about its meaning and justification. There is a 

wealth of academic commentary that can be used to discuss the benefits and 
disadvantages of the welfare principle (see e.g. Herring, 2005). A good essay will also 
consider the potential impact of the Human Rights Act (HRA) on the welfare principle. 
The courts have taken the line that approaches under the HRA and under the welfare 
principle produce the same results, but few academics agree (see Choudhry and 
Fenwick, 2005). In your essay you could be asked to consider who is right: the courts or 
the commentators? Another very popular topic for an essay question is to consider the 
law on disputes of child arrangements. You should make sure you consider both the 
issue of when an order should be made and how, if at all, it should be enforced. 


Problem questions 


It can be difficult answering problem questions in this area because each case depends 
on its own special facts. Just because the court has made one kind of order in respect 
of a particular child in a particular family does not mean the same order would be made 
with a different child with different parents. However, a good answer will have a broad 
knowledge of the case law and seek to use it to indicate how the court may respond 


to the case. Especially in a case involving contact, it is worth considering how the court 
might enforce the order if it was made. 


The grounds for making an order 


Exam tip 


This topic is difficult to revise for because there is so much case law covering the area. Try to 
make sure you know at least one case for each of the areas that have come up. Remember 
also that the courts have said that each case depends on its own special facts. That said, 
the courts have created several presumptions that direct the courts’ approach. 


Section 8 orders under the Children 
Act 1989 


Most cases of disputes in courts over children between individuals arise by way of an 
application for a section 8 order. There are three kinds of orders that can be made: 


e A child arrangements order. This determines where the child should live and how 
much time they should spend with each parent. This order was introduced in the 
Children and Families Act 2014 and replaces the former ‘residence’ and ‘contact’ orders. 


e Specific issue order. This is an order that something be done to a child. It might be an 
order for the child to attend a specific school, or to receive particular medical treatment. 


e Prohibited steps order. This is an order that something not be done to a child. For 
example, it may forbid the child from being removed from the country, or stop the 
child from being circumcised. 


When making one of these orders, the court can attach a condition to the order 
(s. 11(7)). These can be used to ‘fine tune’ the order. For example, it might provide that 
the handover point for a contact visit will be a McDonald’s restaurant. 


The grounds for making an order 


When the court is considering an application for a section 8 order, the starting point is 
the welfare principle. 


Children Act 1989, section 1(1) 
Where the court determines any question with respect to - 


(a) the upbringing of a child; or 


(b) the administration of a child’s property or the application of any income 
arising from it, 
the child’s welfare shall be the court’s paramount consideration. 
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This principle means the courts must focus on what is best for the child, not what a 
parent would want. In Re C (A Child) (Indirect Contact) (2012) a father, who was in prison, 
wanted to be sent a photograph of his child every year. The Court of Appeal refused 
to make the order. Although it would comfort the father, the order would not benefit 
the child. It also means the court should focus on what is best for the child, rather than 
what is fair, The following cases are two controversial applications. 


Jv B (Ultra-Orthodox Judaism: Transgender) [2017] EWFC 4; [2017] 
EWCA Civ 2164 


Facts 

A couple who were ultra-Orthodox Jews had five children. The couple separated 
when the father (J) transitioned and was now a transwoman. The children stayed 
with the mother (B), who refused to let the children see J. J applied for an order to 
be able to see them. B argued that her Jewish community had strong views against 
trans people and that the children would be ostracised if they met up with J. 


Legal principle 
At first instance the court held that the children’s welfare was the paramount 
concern. They were best cared for by the mother and if they were ostracised by 
the community that would cause them serious harm. It was best if the children did 
not meet with J, but they could have limited indirect contact four times a year. 

On appeal the Court of Appeal overturned this ruling. It applied the standards 
of the twenty-first century parent and held they would want a child raised in a 
way that is not discriminatory. It was important for the child to maintain contact 
with both parents. 


Analysis be 
The case shows how different views can be held about what is in the interests of 


a child's welfare. Is it simply a matter of asking what outcome will make the child 
happier, or is it about asking what outcome will respect their human rights? 


Great Ormond Street Hospital v Gard [2017] EWHC 1909; [2017] 
EWCA Civ 410 


Facts 


Charlie Gard was a very sick baby. The doctors decided it would be best to turn off 
the machinery keeping him alive as he was suffering pain and there was no hope 


of recovery. His parents wanted to try untested medical treatments overseas 
which offered him a cure. 
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The grounds for making an order 


Legal principle 

It was for the court, not the parents or doctors, to decide what was in Charlie’s 
best interests. Moving him overseas would cause him further pain and the novel 
treatments had no chance of success. The doctors should be permitted to 
remove life-sustaining treatment. 


Analysis 

This case shows how the courts will take into account the views of parents, 
but ultimately the welfare of the child is the most important consideration. 
Because there was evidence that the journey to America would harm him, and 
the prospects of successful treatment there were negligible, it was in his best 
interests not to travel, despite the parents’ wishes. 


In interpreting the welfare principle the court must also take into account some 
other principles. The 2014 Act inserted a new section 1(2A) into the Children Act 
1989 which creates a presumption that it is in the interests of the welfare of the 

child for their parents to be involved in their life. However, that presumption is not 
"as significant as it first appears for two reasons. First, the word ‘involvement’ can 
include indirect involvement (e.g. through phone calls or internet communication). 
Second, the presumption does not apply if parental involvement would put the child at 
risk of harm. 

It is important to emphasise that presumption of parental involvement is 
not a presumption that the child will spend an equal amount of time with each 
parent. Rather it is a presumption that each parent will be involved in the child’s 
life. As already mentioned, it can never be used to mean that the child is put at risk 
of harm. 

The court must also take into account the no order principle. This is contained in 
section 1(5) of the Children Act 1989: the court should only make an order if doing so 
would be better than not making an order at all. 

When considering the welfare of the child, there is a list of factors in section 1(3) 
that should be taken into account. These are listed in the following table with an 
example from the case law of the way the factor has been used. 


Factor listed in section 1(3) Example of case discussing 
Children Act 1989 ae that factor 
(a) | the ascertainable wishes and In Re S (Contact: Children’s Views) (2002) 
feelings of the child concerned the views of a 16- and 14-year-old that 
(considered in the light of his they did not want to have contact with 
age and understanding) their father had to be respected > 
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Factor listed in section 1(3) 
Children Act 1989 


(b) 


(c) 


(d) 


(e) 


(f) 
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his physical, emotional and 
educational needs 


the likely effect on him of any 
change in his circumstances 


his age, sex, background and 
any characteristics of his that 
the court considers relevant 


any harm that he has suffered 
or is at risk of suffering 


how capable each of his 
parents — and any other person 
in relation to whom the court 
considers the question to be 
relevant — is of meeting his 
needs 


Example of case discussing 
that factor 


In Brixey v Lynas (1997) the House 
of Lords suggested that it was 
common sense that very young _ 
children were better brought up by 
their mother 


In Re B (Residence Order: Status Quo) 
(1998) the trial judge was criticised 

for ordering a child’s residence to be 
changed based on a speculative hope 
that the other parent would be better. 
Unless there is a good reason not to, the 
child should be left in his or her current 
residence 


In Re M (Child’s Upbringing) (1996) a child 
born to Zulu parents was held to be better 
brought up by his Zulu parents, than by 
his white English foster mother: in part, 
because they would share his cultural 
heritage 


In Re W (Minors) (Residence Order) (1998) 
the Court of Appeal rejected an argument 
that the fact that the mother and her new 
partner were naturists who were often 
nude in front of the children caused the 
children harm. The benefits of naturism 
were an issue on which there was a range 
of reasonable views. It was not shown to 
be clearly harmful 


In Re M (A Child) (Contact: Parental 
Responsibility) (2001) the court found 
that the father was not able to provide 
effective care for his disabled child and so 
he could not be granted a residence order 


The grounds for making an order 


Factor listed in section 1(3) Example of case discussing 
Children Act 1989 that factor ha 


(g) the range of powers available to —_ In Re H (A Minor) (Section 37 Direction) 
the court under this Act in the (1993) parents of a baby handed her over 
proceedings in question to a couple of friends who, months later, 

sought a residence order. The court made 
a residence order but also an order (under 
section 37 Children Act) that the local 
authority investigate how the children 
were faring 


Exam tip 


Don’t forget to consider the human rights angle to the issues. This is especially true 
of problem questions. One approach is first to‘apply the welfare principle to the issue 
in the problem question and then to consider whether making such an order would 

__ improperly interfere with the Convention rights of one of the parties. 


Students sometimes struggle with applying a human rights approach to a problem. 
The right that is most often relevant in a family law case is Article 8, and so we will use 
that by way of example. In respect of each individual, e.g. the child and each parent, 
consider the following: 

(1) Does the individual have a relevant right to respect for family life that falls within 
Article 8(1) in this case? If not, then the individual cannot make a human rights 
claim under,Article 8. 

(2) Are there interests or rights of others or societal interests that justify an 
interference with that right as necessary under Article 8(2)? If there are, then 
the individual cannot make a Human Rights Act claim. If there are not, the 
individual can. 

(3) If in a particular case there are two or more people who can validly assert rights 
under Article 8, the court must undertake the ‘ultimate balancing exercise’ and 
decide which right is more important. 

Articles by Choudhry and Fenwick (2005) and Herring and Taylor (2006) discuss this 

further. 
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It is not possible here to discuss all the kinds of cases that could come up in an exam. 
But here are some of the issues that are particularly popular with examiners. 


The natural parent presumption 


At one time there was a presumption that the child is best brought up by their genetic 
parents. In Re M (Child's Upbringing) (1996) this led the Court of Appeal to order that a 
Zulu child who had spent most of his life with a white couple in England be returned 
to his biological parents in South Africa. Interestingly, press reports reveal that the 
child had to be brought back to England after a few weeks because he was so miserable. 
However, following two recent decisions of the House of Lords, it is clear that 
although the fact that one of the parties is a parent is a factor to take into account, at 
the end of the day the question for the courts is simply: what order will best promote 
the child’s welfare? 


Re G (Children) (Residence: Same Sex Partner) [2006] 3 FCR 1 (HL) 


Facts 
C and G lived in a cohabiting lesbian relationship during which G gave birth to two 
children using donated sperm from a licensed clinic. The children were raised by 

C and G together. On separation, the children lived with G and had regular contact 
with C. However, in breach of a court order, G then removed the children to 
Cornwall and contact with C ceased. When the matter came before the court, the 
judge granted primary residence to C, with regular contact with G. G appealed and 
the case went to the House of Lords. 


Legal principle 
The House of Lords held that the lower courts had placed insufficient weight 


on the fact that G was the mother of the children because she had given birth 
to them. Children should not be removed from their parents unless there are 

good reasons for doing so. The children should remain with G and have regular 
contact with C. However, the House of Lords did indicate that if G continued to 


thwart contact between the children and C, a judge might decide to change the 
children’s residence. 


Analysis 

It is important to realise this was a difficult case because there was little to 
choose between the mothers in terms of how well they could care for the 
children. The gestational link was used as a tie breaker to resolve the case. Had 
the couple lived closer together the courts might have considered an order 
allowing the children to live with both parents an equal amount of time. 
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What weight should be attached to a child’s views? 


Re B (A Child) (Residence Order) [2010] 1 FCR 1 (HL) 


Facts 

B, aged 4, had been raised since birth by his grandparents because his parents 
were unable to care for him. The father had recently seen a significant 
improvement in his life circumstances and had now married. He applied for a 
residence order. The expert report stated that the grandparents were providing 
excellent care, but that the father could provide an adequate home for him. The 
judge in the family division made a residence order in favour of the father. 


Legal principle 
In residence cases the central legal principle was straightforward: the order should 
be made that best promoted the child’s welfare. There was no right of parents 
to raise their children, even where they were able to provide an adequate level of 
care. In this case, once it was determined that the child was well settled with the 

| grandparents and that it would promote his welfare to remain with them, there 

| was no alternative but to make a residence order in favour of the grandparents. 


Analysis 

The court emphasised that each case must be decided on what is best for the 
particular child. Subsequent cases have similarly said that presumptions should 
not be used and instead what matters is what is best for the child. 


What weight should be attached toa 
child’s views? 


As the table below shows, the courts have not been consistent in the weight to be 
attached to the child’s views. I have a sneaking suspicion that if the judges agree with 
the children, they attach much weight to their views, but if they do not, they attach 
little weight. But that might be rather unfair. 


Case. aes pn Reason for attaching or not attaching vet to 
Se ie | the view of the child : 
Re M (Medical Treatment: Wheres a child was refusing to consent to life- 
Consent) (1999) saving treatment, the court would not let the 


child ‘martyr herself 


Re M (A Minor) (Family The judge did not attach much weight to the 

Proceedings: Affidavits) (1995) views of a 12-year-old who wished to live with her 
father because he did not think she understood 
what life with him would really be like > 


113 


7 Resolving disputes over children’s upbringing 


Case Reason for attaching or not attaching weight to 
the view of the child 


Re S (Contact: Children’s Views) Children aged 16, 14 and 12 did not want to have 

(2002) contact with their father. Children of that age 
had to have their views respected. After all, the 
court could do nothing if they refused to See him 


Re T (A Child: Contact) (2002) If children are refusing to see their father, the 
court will only attach weight to that view if it is 
convinced that the view is genuinely their own 
and not ‘imposed’ on them by the mother 


Re R (A Child) (Residence Order: | The child was aged 10 and the judge should have 
Treatment of Child’s Views) (2009) _ given ‘full and generous’ weight to his views 


Removal from the jurisdiction 


Another issue that can arise in an exam is the removal of children from the jurisdiction. 
It is worth you revising the case law on this. If one parent wishes to remove a child 
from the jurisdiction, they require the leave of the court (s. 13 Children Act 1989). 
These cases are difficult. The resident parent wishes to start up a new life in a new 
country, or to return to her family and homeland; while the non-resident parent fears 
that if leave is granted they will lose all contact with their child. The courts have 
emphasised that the welfare of the child is the paramount consideration (Payne v Payne 
(2001); Re L (Relocation: Shared Residence (2012), Re M (2016)). However, if refusing 

leave to the resident parent will cause them great distress, this will harm the child. 
Therefore, as long as the plans of the resident parent are reasonable, the court will 
normally grant leave. However, that principle will not be followed in cases where the 
care of the child is shared between both parties (MK v CK (2011)). Then it will be 
much harder to persuade the courts to grant leave. Some commentators argue that 

the courts are saying that they are promoting the welfare of the child, but are really 
protecting the rights of parents (contrast Hayes (2006) and Herring and Taylor (2006)). 


When is it appropriate for a child 
not to see one parent? 


This is a hugely controversial issue and one that has attracted much media attention. 
In all the excitement it should not be forgotten that most couples are able to agree 

about child arrangements between themselves and very few get to court. When they 
do go to court, in less than 1 per cent of cases do courts refuse to allow one parent to 
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see their child. The problem is not so much that the courts are refusing to grant fathers 
‘contact’ as it used to be called, but that the orders are so difficult to enforce. 

First, there is the issue of when a court should make an order that the child should 
see both parents. The starting point is the welfare principle, understood in light of the 
presumption of parental involvement. The following is the leading case. 

Note: the Court of Appeal is willing to confirm that there is an assumption that 
contact between a child and parent is beneficial (at least where they have an existing 
relationship) but not that there is a right of contact. 


Re L, V, Mand H[2001] Fam 260 (CA) 


Facts 

The Court of Appeal heard four cases. In each of them there was a history of 
domestic violence by the father towards the mother, and he was now seeking 
contact with their child. 


Legal principle 

In all cases of contact the starting point was the welfare of the child. It would be 
wrong to say that there is a right for fathers to contact, or even a presumption 
that contact should be ordered. However, a court will be willing to make an 
assumption that contact between a child and a father is beneficial, although the 


strength of that assumption will depend on how well the child knows the father. In 
each case the court needs to weigh up the benefits and disadvantages of contact. 
In a case where there had been a history of domestic violence, there was no 
presumption against ordering contact but the court would bevalert to the issues 
raised by expert psychologists of the dangers in ordering contact in such cases. 


Analysis 

This is an important case which has set the tone for subsequent cases. The Court 
of Appeal makes it clear there is no presumption against contact even in a case of 
domestic abuse. Critics have expressed grave concern that domestic abusers use 
contact sessions to continue to exercise control over their partners. 


So decisions about contact should be made based on what is in the best interests of 

the child. There is no formal presumption in favour of contact (Re W (Children) (Direct 
Contact) (2012)), although it is very common for the courts to order some form of 
contact. The courts will normally want to enable some contact to take place between a 
parent and child, although in cases where there is clear evidence the contact will harm 
the child no contact will be ordered (e.g. Re W (Children) (Contact Order: Revocation of 
Direct Contact) (2012) where the father was alcoholic and abusive). Although these cases 
were decided before the presumption of parental involvement in the 2014 Act came 
into force, it is very unlikely the legislation will change the basic approach of the courts. 
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The problem for the courts has been how to enforce orders that a child see the 
other parent if the parent the child is living with refuses to permit it. Research suggests 
that this is commonly because the resident parent fears that the non-resident parent 
will be violent to her or the child. Presumably, these are fears the court has found to be 
ill-founded. The normal response in other areas of the law to a person who breaches a 
court order is that he or she should be imprisoned. But to do that in this situation will 
harm the child and probably be counterproductive (but see Richards v Martin (2017) 
where prison was used). A child who sees their father apply for an order that their 
mother be sent to prison is unlikely to be keen on contact with him. Another option is 
to transfer residence to the father (TB v DB (2013); Re S (Transfer of Residence) (2011)). 

The Children and Adoption Act 2006 inserts new sections 11A—P into the Children 
Act which provide a range of orders the court can use that can include: 


e A contact activity direction. This might require the parties to attend counselling 
or group sessions to encourage them to agree contact arrangements. 


e A contact activity condition. These are used where a contact order has been 
made and the court hopes that an activity (such as counselling) will help contact 
to go ahead. 


¢ Unpaid work requirement. The court will be able to impose on a resident parent 
who fails to make a child available for contact a requirement that they undertake 
unpaid work by way of punishment. (Note that because the non-resident parent 
cannot be ordered to have contact, he/she cannot be punished in this way for failing 
to turn up for a contact session.) 


¢ Compensation for financial loss. The court can require the resident parent to pay 
for losses the non-resident parent has incurred in preparation for the contact session 


(e.g. tickets to a theme park), if the resident parent fails to make the child available 
for contact without reasonable excuse. BS 


Whether these will be effective remains to be seen. Sometimes the court has to 


acknowledge that nothing can be done to resolve a dispute over whether one parent 
should see the child (Re Q (A Child) (2015)). 


Exam tip 
If you are facing an essay on contact, you should consider the approach the European 
Court of Human Rights has taken towards contact. If the non-resident parent is able 
to show that he or she has family life with the child, then that parent has a right 
of contact with the child under Article 8 of the ECHR (Hokkanen v Finland (1994)). 
However, that right can be interfered with if that is necessary in the interests of 
others, e.g. the child or the resident parent. If the state makes a contact order, it must 
take reasonable steps to enforce the order (Glaser v UK (2001)). Do you think the 
current law in the UK on contact is compliant with the Convention? 


Putting it all together 


Putting it all together 


Sample question 


Could you answer this question? Below is a typical problem question that could arise 
on this topic. Additionally, a sample essay question and guidance on tackling it can be 
found on the companion website. 


Problem question 
Daisy and Emilia are partners. They wish to have children together and they attend a 
licensed fertility clinic together. Donated sperm is used to fertilise Emilia’s egg, which 
is then placed in Daisy. Daisy subsequently gives birth to a baby boy, Fred. Emilia also 
wants to get pregnant and she advertises in the local newspaper for a man who is 
willing to donate his sperm. The Revd George, the local vicar, answers the advert and 
offers his sperm, which is used to make Emilia pregnant. Subsequently, Henry is born. 
Emilia makes it clear to the Revd George that he is to have nothing to do with the 
child. Emilia and Daisy bring up Fred and Henry together, each playing a full role in the 
children’s lives. Despite the agreement, the Revd George has seen Henry once a year, 
but Henry does not know who his father is. . 

Ten years later Emilia and Daisy decide to end their relationship after Emilia is 
violent towards Daisy. They both want to have residence of Fred and Henry. Henry says 
he wants to live with Daisy and does not want to see Emilia. Fred is not sure what he 
wants. The Revd George seeks a court order giving him weekly contact with Henry. 
Henry has become a regular attender at the local church and the Revd George also 
seeks a court order to confirm that Henry should be raised in the Christian faith. 

What orders should the court make? 


Answer guidelines 
Approaching the question 


The place to start with a problem like this is to be clear about who the parents of the 
child are. 


Important points to include 

Note that you will need to discuss section 27(1) to establish that Daisy is the mother of 
Fred. Fred has no father (if Emilia were a man she would have been the father). Emilia 
is the mother of Henry, and the Revd George is his father (although DNA tests will be 
required to prove that). You will want to separate out the applications that are likely to 
be made to the court here. First, there will be conflicting applications from Emilia and 
Daisy for a child arrangements order for Fred and Henry. The court will need to decide 


117 


7 Resolving disputes over children’s upbringing 


with whom the child will live and how much time they should spend with the other 
parent. Second, there is the Revd George’s application for contact. Finally, the Revd 
George might seek a specific issue order that Henry be brought up in the Christian faith. 

You will want to start by explaining that the welfare principle will govern all the 
applications. The key issues that will be raised are the following: 


e The relevance of the ‘natural parent presumption’ as interpreted in Re G (Children) 
(2006) and Re B (A Child) (Residence Order) (2010). 
e The weight to be attached to the wishes of the child (see above). 


e The possibility of a child arrangements order that shares care between the parents 
being made here. Note also the courts’ preference for not separating siblings. 

e The significance to be attached to the domestic violence (see Re L, V, M and H (2000)). 

e In relation to the application concerning religion, the courts are reluctant to order 
parents to raise a child in accordance with a religion and they will not want to be 
seen to favour one faith over another (Re G (Children) (Religious Upbringing) (2012)). It 
may be that the ‘no order principle’ is significant here: the child is at an age where 
he can make decisions about his faith and there is no real need for an order. 


Impress your examiner 


Consider the differences between Re G (Children) (2006) and Re B (A Child) (2010). 
Was there any difference in what the House of Lords was saying in these two cases? 


Key case summary 


~ 


Key case How to use Related topics 

ReL, V,MandH To examine when a contact Domestic violence 
order should be made 

JvB The application of the Religion and family law 
welfare principle 

Great Ormond Street _ Resolving disputes over Parents’ rights | 

Hospital v Gard medical care 

Re G (Children) To discuss the significance Gender; parental 
of the natural parenthood responsibility; same-sex 

couple 
Re BIA Child) To consider the nature of the Grandparents 
(Residence Order) natural parent presumption 
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Key further reading 

re Key articles/reports ‘How to use oe Related topics 
Bainham, A., Lindley, B., Richards, M. To debate how the law Parental 
and Trinder, L. (eds) (2003) resolves issues over responsibility 
Children and Their Families, child upbringing 
Oxford: Hart 
Choudhry, S. and Fenwick, H. (2005) To consider how to Children’s 
Taking the rights of parents and balance the interests of rights 
children seriously: confronting children and parents 


the welfare principle under the Human 
Rights Act, Oxford Journal of Legal 
Studies, 25: 453 


Coy, M., Scott, E., Tweedale, R. and To understand how Domestic 

Perks, K. (2015) It’s like going through + — contact can be used abuse 

the abuse again, Journal to continue domestic 

of Social Welfare and Family Law, abuse 

37:15 

Elizabeth, V. (2017) Custody stalking: To understand how Domestic 

a mechanism of coercively controlling contact can be used abuse 

mothers following separation, to continue domestic 

Feminist Legal Studies, 25: 185 abuse ' 

Gilmore, S. (2008) Disputing contact, To examine the law’s Children’s 

Child and Family Law Quarterly, 285 response to contact rights 
dispute 

Gilmore, S. (2910) Shared residence: To explore when the Parental rights 

a summary of the courts’ guidance, courts will order ‘shared 

Family Law, 20(3): 285 residence’ 

Hayes, M. (2006) Relocation cases: To consider the law’s Human rights 

is the Court of Appeal applying the response to relocation 

correct principles? Child and Family cases 

Law Quarterly, 18(3): 351 

Herring, J. (2005) Farewell welfare, To debate whether the Feminist 

Journal of Social Welfare and Family welfare principle should = approaches 

Law, 27: 159 be abolished b> 
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Key articles/reports 


Herring, J. and Taylor, R. (2006) 
Relocating relocation, Child and Family 
Law Quarterly, 18: 517 


Herring, J. and Foster, C. (2012) 
Welfare means relationality, virtue and 
altruism, Legal Studies, 32: 480 


Herring, J. (2013) Caring and the Law, 
Oxford: Hart 


Herring, J. (2014) The welfare principle 
and the Children Act: presumably 

it’s about welfare? Journal of Social 
Welfare and Family Law, 36: 14-25 


Herring, J., Probert, R. and Gilmore, S. 
(2015) Great Debates 
in Family Law, Oxford: Hart 


Kaganas, F. (2013) A presumption that 
‘involvement’ of both parents is best: 
deciphering law’s messages, Child and 
Family Law Quarterly, 3: 270 


Reece, H. (2017) Was there, is there 
and should there be a presumption 

against deviant parents? Child and 

Family Law Quarterly, 9 


Trinder, L. (2014) Climate change? The 
multiple trajectories of shared care 
law, policy and social practices, Child 
and Family Law Quarterly, 26(1): 30 


Wallbank, J. (2010) (En)Gendering the 
fusion of rights and responsibilities 
in the law of contact. In J. Wallbank, 
S. Choudhry and J. Herring (eds) 
Rights, Gender and Family Law, 
Abingdon: Routledge 
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Howtouse ———> 


To consider the legal 
response to relocation 
cases 


To examine the nature of 
child welfare 


To understand the 
importance of caring 
relationships 


To consider how to 
balance the interests of 
parents and children 


To understand the 
interpretation of the 
welfare principle in 
family law 


To appreciate the 
significance of the 
presumption in favour of 
parental involvement 


To consider how to deal ~ 
with unusual parenting 
styles 


To consider the legal 
response to disputes 
over residence 


To examine the law on 
contact and its gendered 
nature 


Related topics 


Human rights 


Morality. and 
family law 


Family law and 
care ethics 


Children’s 
rights 


Parental 
responsibility 


Children’s 
rights 


Parental 
responsibility 


Children’s 
rights 


Feminism 


Putting it all together 


go.pearson.com/uk/lawexpress 


Go online to access more revision support including quizzes to test your 


knowledge, sample questions with answer guidelines, printable versions of the 
topic maps, and more! 
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Revision checklist 


Essential points you should know: 

e What is a right? 

e The decision in Gillick and the resulting case law 
¢ The role children play in court proceedings 

e The relevance of children’s wishes 


Topic map 


Child liberation: Gillick 
Children’s rights 


Moderate versions of 
children’s rights 


The right to protection 


The law’s oe 
approach to The right to autonomy: Gillick 
children 


The right to be heard: Mabon 


a 


The welfare principle 


Paternalism 
Criticisms of welfare 


A printable version of this topic map is available from go.pearson.com/uk/lawexpress 


8 Children’s rights 


Introduction 


Do children have a right not to eat broccoli? 


This is the kind of jokey question asked by those who think it absurd to talk about 
children having rights. However, the courts and many commentators do now talk in terms 
of children having human rights. After all, children are human. Most people, however, 
accept that children cannot have all the rights that adults have. This leaves the question 
of which rights children can or cannot have and that is an issue which has troubled the 
courts and commentators. The case law has mainly focused on the medical arena, with 
the crucial decision in Gillick finding that, if children have sufficient understanding on the 
relevant issue, they can give legally effective consent to receive medical treatment. 


Assessment advice 


Essay questions 


A typical essay question will ask whether the law recognises that children have rights 
and whether it should. When considering the actual law, it is important to appreciate 
that, although most of the cases have concerned the medical arena, their significance 
is much wider. A good essay may consider the extent to which these cases can be 

used in other areas where children’s rights are relevant. It is also important to consider 
the different academic writings on whether children have rights and, if so, how they 

are to be understood. Try to keep your discussion of the theory grounded in concrete 
examples. Ask yourself: in what kind of cases will it matter what view | take of children’s 
rights? Another important issue to consider when looking at an essay on children’s 
rights is who enforces these rights? How easy is it for children to bring cases to court? 


Problem questions 


Problem questions in this area often centre around the Gillick decision and the case 
law applying it. You will need to be aware of the factors the court takes into account in 
deciding whether a child is Gillick competent. Further, what is the significance of being 
Gillick competent? A point that can be overlooked is that if a doctor is unsure how to 


proceed, she or he can apply to the court for guidance and the court will make the 
order based on what is in the best interests of the child. 


What are rights? 


The concept of a right in law is much disputed and it is not possible to give a definition 
that would be universally agreed. When a person has a right to x, other people are 
bound by a duty to protect or promote the interests the person has in x. There need 
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to be good reasons why the person should be prevented from x. A distinction can be 
drawn between an absolute right, in which case there are no circumstances in which 
the person can be denied x, and a conditional right, in which case if there is a good 
reason to interfere in the person’s right, it cannot be enforced. 

Do children have rights? This is a question that has troubled lawyers and 
philosophers for centuries. There is much dispute over the jurisprudential foundation 
of rights. At one extreme are the so-called ‘child liberationists’ (or ‘kiddie libbers’) 
who argue that children should have all the rights that adults have. To many, to give 
children, for instance, the same rights in the area of sexual relations would leave them 
open to abuse and not liberate them. Most supporters of children’s rights, therefore, 
argue that although children should have the right to make some decisions for 
themselves, there should be limits: children should not be able to make decisions that 
cause them lasting harm, for example. 

Those who support children’s rights are often critical of the main alternative 
approach to a rights perspective: one based on welfare. It is argued that such an 
approach leaves children open to having decisions made for them based on what adults 
think is best. History teaches us that these decisions often reflect the prejudices and 
misconceptions of adults, rather than being an accurate assessment of what is best for 
children. Now we can consider some of the benefits and disadvantages of a rights- 
based approach. 


— ofa costa _ Disadvantages of a rights-based approach 
"approach — | pe Ce ee 
It respects Seite 2 as people Children have a ‘right to a childhood’ and 
entitled to make decisions for should not have the responsibilities of 
themselves adulthood imposed on them at a young age 


History teaches us that adults do Allowing children to make their own decisions 
not in fact know what is best for can cause them serious harm and even restrict 


children, their ability to make decisions later in life 
Rights offer a powerful legal tool to The values that should govern the law 
force the government and others between parents and children should be 
to protect the interests of children _ based on love, care and mutual support, not 
individual rights 
Exam tip 


When writing an essay on children’s rights, you will want to draw out the distinction 
between those who emphasise children’s rights, and those who are paternalists 
and emphasise children’s welfare. Note, however, that for many issues in practice 
there is no difference which view you take. Children should receive adequate 
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nourishment whether that is seen as a right or part of their welfare. Where the views 
tend to diverge would be a case where children want to do something that is harmful. 
From a straightforward paternalistic point of view, a child would not be permitted to 
do this, whereas a children’s-rights perspective would let the children decide. Note, 
however, that sophisticated versions of paternalism agree that it is a good idea that 
children learn from their mistakes and that sophisticated versions of children’s rights 
accept that children have rights of protection as well as rights to make decisions, 

and sometimes children should not be allowed to act as they wish. A good answer will 
demonstrate the complexity of the approaches. 


Children’s rights in the law 


It was the decision of the House of Lords in Gillick that first indicated that the law 
might accept the idea that children can make decisions for themselves. You need to be 
able to discuss this case thoughtfully. It is worth reading the decision in full. 


Gillick v West Norfolk and Wisbech Health Authority [1986] AC 112 
(HL) 


Facts 

The Department of Health and Social Security issued a circular informing 
doctors that they would be acting lawfully if they prescribed contraception 
to girls under 16, even if they did not have parental consent. Mrs Gillick, a 


committed Roman Catholic with five daughters, sought a declaration that the 
circular was illegal. . 


Legal principle 
The House of Lords held that parental rights existed in order to protect children. 


So the parental rights yielded to the rights of the child to make decisions 

for herself if she had sufficient understanding and intelligence. Therefore, a 
doctor can provide contraceptive advice and treatment to an under-16-year- 
old, without her parents’ consent, if she has sufficient understanding of the 
issues involved and it is in her best interests to receive the treatment. The 


girl's consent would provide a defence to any crime or tort the doctor might be 
charged with. 


Analysis 


This is the leading case on children’s rights in England. However, its significance 
was diminished by later cases which have held that children have the right to 
consent to medical treatment, but not the right to refuse it. 
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The issue at the heart of Gillick came up again recently in R (Axon) v Secretary of State 
for Health (2006) in which Mrs Axon argued that if her under-16-year-old daughter 
wanted to have an abortion, she (Mrs Axon) should be consulted first. Silber J, 
following Gillick, held that a child under the age of 16, if competent, could consent 
to receiving an abortion and the doctor was not required to inform her parents. He 
explained that the law as set out in Gillick was not changed by the Human Rights Act. 
Indeed, rather surprisingly, he said that parents had no rights to family life in relation 
to a decision of their competent child in consenting to the procedure. 

In Re S (Child Parent: Adoption Consent) (2017), it was suggested that in deciding whether 
a child was Gillick competent the court could consider whether the child understood the 
relevant information and was able to weigh it up to reach their own decision. 

Although Gillick appeared to recognise that competent children have the right to 
make decisions about their medical treatment, it soon became clear that the law was 
not that straightforward, as the following case shows. 


Re R (A Minor) (Wardship: Consent to Treatment) [1992] Fam 11 (CA) 


Facts 

A 15-year-old girl had been placed in an adolescent psychiatric unit, suffering from 
mental illness. She refused to consent to psychiatric treatment, although her parents 
did. The experts explained that her mental state fluctuated wildly and although she 
might be competent at some moments, she would be incompetent at others. 


Legal principle 

A child whose mental state fluctuated between competent and incompetent 
was not Gillick competent. The court would order the treatment to be provided 
because that was in her best interests. Even if she had been competent and 
refused treatment, the doctors could be legally authorised to provide treatment 
that was in her best interests by the consent of someone with parental 
responsibility or a court order. 


Analysis 

It seems odd that a child who has sufficient understanding can consent to 
treatment, but not refuse it, but it may be that the law is trying to promote 
children’s welfare here: where the child refuses treatment proposed by a doctor 
they will suffer serious harm; where they consent to medically recommended 


treatment, presumably that will benefit them. 


As this decision indicates, although a doctor can lawfully give a consenting competent 
child medical treatment, if the child is competent and does not consent, the doctor can 
still treat the child if there is consent from someone with parental responsibility for the 


child or an order from the court. 
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Don’t be tempted to... 


‘The retreat from Gillick’ 


In Gillick, the House of Lords made it clear that a competent child can give legally 
effective consent to treatment, even if a parent opposes the treatment. However, 
after a series of cases in the Court of Appeal following Gillick (e.g. Re R (A Minor) 
(Wardship: Consent to Treatment) (1992)) it is clear that if the competent child 
does not consent to treatment, the doctor can still give the treatment if someone 
with parental responsibility consents. In other words, the child has the right to 

say ‘yes’, but not the right to say ‘no’. Or, from the parents’ perspective, they have 
no legal power to stop their child from receiving treatment, but they do have the 
legal power to authorise their child to receive treatment. It is important that you 
understand these distinctions. Do you think they are defensible? 


The following table gives some guidance as to what factors the courts take into account 
in deciding whether a child is ‘Gi//ick competent’. 


Case 


Gillick (1986) 


Re L (Medical Treatment: 
Gillick Competence) (1998) 


Re R (A Minor) (Wardship: 
Consent to Treatment) 
(1992) 


Re E (A Minor) (Wardship: 
Medical Treatment) (1993) 


F v F (Welfare of Children: 
Immunisation) (2013) 


Factor to be used in deciding whether a child is 
‘Gillick competent’ 


The child must understand the medical, moral and 
family issues involved in the treatment 


The child had been raised as a Jehovah's Witness by 
her parents. The court found her incompetent in part 
because her ‘sheltered upbringing’ meant that she 
had limited experience of the world 


A child who was fluctuating between competence 
and incompetence would not be regarded as Gillick 
competent 


The boy did not appreciate how distressed his 
parents would be at his death and so his refusal to 
receive life-saving treatment was incompetent 


A teenage girl had fixed views on being a vegan 
and refused to listen to anyone else’s arguments, 
indicating she lacked capacity 


Although most of the cases concerning the ability of competent children to make decisions 
for themselves have involved medical cases, it is clear that the approach taken there 


can be extended elsewhere. See, for example, Re Roddy (A Child) (Identification: Restriction 
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on Publication) (2004) where a competent child was held to have the right to sell her story to 
the newspapers. Another striking case was the following: 


PDv SD[2015] EWHC 4103 (Fam) 


Facts 

A young person had decided to transition and live as a man. His parents had 
struggled to come to terms with his decision and support him in his decisions. He 
left home and was living with foster carers. He wanted an order to prevent his 
parents having access to his medical or educational documents. 


Legal principle 

The law must respect the decisions that the young man had made. He was entitled 
to his privacy and to decide how much his parents were involved in his medical and 
educational affairs. 


Analysis 
This case is an important recognition that children, once they are old enough, 
should be able to make important decisions about their life. 


Whenever you are discussing children’s rights, always consider how the right in 
question is enforced and by whom. Beware of claims of children’s rights that are only 
enforced when an adult wants that right to be enforced. For example, some claim that 
children have a right to have contact with their fathers, but this right seems only to be 
enforced when the father wants to see the child. Might this mean in reality that it is 
aright of the father? Or does this mean that if we take children’s rights seriously, we 
should force uawilling fathers to have contact with their children? 


Children in court 


If children are to have rights, these must be effectively enforced. Indeed, one of the 
criticisms of children’s rights is that they can be picked up by adults and used to 
pursue an adult agenda. If children’s rights are to have substance, children must be able 
to enforce their rights and have their views heard in court. 

Children can have their views heard in court in the following ways: 


e Children can apply for a section 8 order. For example, in Re SC (A Minor) (Leave to Seek 
a Residence Order) (1994) a child sought leave to move in with her friend’s family as she 
had fallen out with her parents. The courts rarely grant leave for such applications. 
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They must be persuaded that the child is sufficiently competent to instruct his or her 
own solicitor and follow the court hearing. Leave will only be granted where the issue 
is not trivial and is of sufficient significance that it should be heard by the court. 


© A court can direct that a report be produced by a court welfare officer, which will 
set out the views of the children and can affect an assessment of what order would 
best promote a child’s welfare (Re M (Children) (Abduction) (2007)). 


e A child can be joined as a party to proceedings. Normally, where a child is 
represented in proceedings, a guardian ad litem takes the role. A court may appoint 
a guardian ad litem (often known just as a guardian) to represent the child’s interests. 
The guardian must report the child’s views to the court but is not required to 
recommend that the court follows them. The child can apply to have the guardian 
removed so that they can instruct their own solicitor to represent their views. 


As this shows, the courts have been rather reluctant to allow children direct access to 
court, The following decision might indicate that the courts have changed their attitude. 


Mabon v Mabon and Others [2005] Fam J66 (CA) 


Facts 

Three teenaged boys aged 13, 15 and 17 were the subject of a residence dispute 
between their parents. The boys wished to be separately represented, even 
though a guardian was representing their interests. The judge refused to allow the 
children to be represented and the boys appealed. 


Legal principle 
Thorpe LJ emphasised that in the case of mature, articulate teenagers the courts 


must accept they had a right to be involved in cases concerning them as part of their 
right to freedom of expression and respect for their family life. There was a growing 
acknowledgement in the law and society of children’s rights to autonomy. The model 
of a guardian who represented the children’s interests, but not necessarily their 
wishes, was a paternalistic model. Here the children required separate representation. 


Analysis 

This case recognises the importance of the child’s right to representation in court. 
Sadly, all too often financial consideration means there is insufficient funding to 
provide this. In too many cases this is a right that exists in theory but not practice. 


The Children’s Commissioner 


England, Wales, Scotland and Northern Ireland all have Commissioners whose role is to 
promote children’s rights. They regularly produce reports and press releases concerning 
topics where they believe children’s rights are not being sufficiently protected. 
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Exam tip 
Why not visit the websites of the four Commissioners so that you can tell the examiner 
about some of their most recent projects? The Commissioner for Wales is at www. 
childcom.org.uk; the Commissioner for England is at www.childrenscommissioner.gov. 
uk/; the Commissioner for Scotland is at www.cypcs.org.uk/; and the Commissioner for 
Northern Ireland is at www.niccy.org/. 


Putting it all together 


Sample question 


Could you answer this question? Below is a typical essay question that could arise on 
this topic. Additionally, a sample problem question and guidance on tackling it can be 
found on the companion website. 


Essay question 


Answer guidelines 
Approaching the question 


The first part of the question asks whether the law recognises whether children have 
rights. It is crucial early on to define the notion of children’s rights. Notice that there 
is disagreement among those who support children’s rights over whether and when 

to attach more weight to children’s autonomy than children’s protection. So do not 
assume that there is a single position that is taken by all children’s rights advocates. You 
will also need to compare a rights-based approach and a paternalistic approach, based 
on promoting children’s welfare. 


Important points to include 

What you might want to do early in the essay is to highlight the differences you would 
expect between a legal system that was centred on children’s rights and one based 

on children’s welfare. These might include: the extent to which children can bring 
applications to court themselves; whether children are allowed to act on decisions they 
have made for themselves, even if others would consider them harmful to the child, 
and the extent to which children are listened to in court proceedings about themselves. 
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You could then examine the law in these areas and see whether the law is more 
paternalistic or rights-based. You will want to stress that the welfare principle in the 
Children Act 1989 emphasises welfare, whereas the Human Rights Act 1998 provides 
a vehicle for the courts to enforce the rights of children. The Gillick decision and 
cases flowing from that provide a useful line of cases on which to base a discussion of 
whether the law places more weight on rights of autonomy or welfare. 


Impress your examiner 
On the question of whether children should have rights, there is much theoretical 
material, see e.g. Eekelaar (1994) and Fortin (2006). Herring (2012, Chapter 8) has 
a useful list of the arguments against children having rights. Remember, as we 
have already said, that under the heading of ‘rights-based approaches’ a variety of 
different perspectives can be adopted. 


Key case summary 


Key case How to use Related topics 


Gillick v West Norfolk and Todiscuss whenchildren Contraception; parental 
Wisbech HA can make medical rights 
decisions for themselves 


Re R (A Minor) (Wardship: — To consider when a Parental responsibility 
Consent to Treatment) parent can consent on 

behalf of a child 
Mabon v Mabon and To provide an example Autonomy; welfare 
Others of children being principle 

represented in court 
PD v SD Example of children’s Trans rights 

rights 

Key further reading 

Key articles/reports How to use Related topics 
Archard, D. (2013) Children, adults, To gain a philosophical Philosophy 
best interests and rights, Medical Law understanding of 
International, 13: 55-74 children’s rights 
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Key articles/reports 


Byrne, J. (2017) Do children still need 
to escape childhood? International 
Journal of Children’s Rights, 24: 11 


Choudhry, S. and Fenwick, H. (2005) 
Taking the rights of parents and 
children seriously: confronting the 
welfare principle under the Human 
Rights Act, Oxford Journal of Legal 
Studies, 25: 453 


Eekelaar, J. (1994) The interests of 
the child and the child’s wishes: the 
role of dynamic self-determinism, 
International Journal of Law and the 
Family, 8(1): 42 


Ferguson, L. (2013) Not merely rights 
for children but children’s rights: the 
theory gap and the assumption of 
the importance of children’s rights, 
International Journal of Children’s 
Rights, 21: 177-208 


Flacks, S. (2014) Is childhood a 
‘disability’? Exploring the exclusion 
of children from age discrimination 
provisions inethe Equality Act 2010, 
Child and Family Law Quarterly, 421 


Fortin, J. (2006) Accommodating 
children’s rights in a post Human 
Rights Act era, Modern Law Review, 
69: 299 


Gilmore, S. and Herring, J. (2011) No 
is the hardest word: consent and 
children’s autonomy, Child and Family 
Law Quarterly, 23(1): 3 


Putting it all together 


How to use 


To debate whether 
children need to be 
liberated from the 
protections the law 
imposes on them 


To consider how to 
balance the rights of 
parents and adults 


To appreciate a leading 
scholar’s approach to 
human rights 


To debate how te 
understand the nature 
of children’s rights 


To consider whether 
the current law is 
discriminatory on the 
basis of age 


To understand how 
the Human Rights Act 
protects children’s rights 


To examine the law after 
Gillick 


Related topics 


Human rights 


Parental 
responsibility 


Children’s 
welfare 


Children’s 


welfare 


Human rights 


Human rights 


Children’s 
welfare 
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Key articles/reports 


Herring, J. (1999) The Human Rights 
Act and the welfare principle in family 
law - conflicting or complementary? 
Child and Family Law Quarterly, 11(3): 
223 


Herring, J. (2012) Vulnerability, 
children and the law. In M. Freeman 
(ed.) Law and Childhood Studies, 
Oxford: Oxford University Press 


Herring, J. (2017) Parental 
responsibility, hyper-parenting and the 
role of technology. In R. Brownsword 
et al. (eds) Oxford Handbook of Law, 
Regulation and Technology, Oxford: 
Oxford University Press 


Herring, J. (2018) Childhood, 
Vulnerability and the Law, London: 
Springer 


Lim, H. and Roche, J. (2000) Feminism 
and children’s rights. In J. Bridgeman 
and D. Monk (eds) Feminist 
Perspectives on Child Law, London: 
Cavendish 


Taylor, R. (2016) Putting children 
first? Children’s interests as a primary 
consideration in public law, Child and 
Family Law Quarterly, 45 


How to use ae 


To consider how to 
balance the rights of 
parents and children 


To debate whether 
children are particularly 
vulnerable 


To appreciate how 
parents should 
understand their role 


To understand the 
arguments that adults 
should be treated more 
like children! 


To consider a feminist 
approach to children’s 
rights 


To see how children’s 
rights are relevant ina 
wide range of areas 


go.pearson.com/uk/lawexpress 


Go online to access more revision support including quizzes to test your 
knowledge, sample questions with answer guidelines, printable versions of the 


topic maps, and more! 
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Related topics 


Children’s 
welfare 


Childhood 


studies 


Child welfare 


Feminism 


Feminism 


Human rights 


Child protection 


Revision checklist 


Essential points you should know: 
e The grounds for making a care order, supervision order, 
child assessment order and emergency protection order 


e The effect of making a care order, supervision order or 
emergency protection order 


e The duty of the local authority to protect children in need 
and provide accommodation 


Topic map 


Harm or likely harm: 
Re H (Minors) 


-—— Attributable to parent: 


Lancashire CC v B 
Care order 
~—— Welfare principle 


No order principle 


Harm or likely harm 


Attributable to parent 
Supervision order oan 
Welfare principle 


‘——— No order principle 


Orders available 
to local 
authority 


” Reasonable suspicion 
of harm or likely harm 


Child assessment order Assessment required 


No assessment without 
order 


Reasonable belief of 
likely harm without 
protection 


Emergency protection order 


A printable version of this topic map is available from go.pearson.com/uk/lawexpress 
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Introduction 


It seems the law on child protection always gets it wrong. 


The media howl when a child is left by social workers to suffer terrible abuse at the 
hands of his or her parents. But they howl just as loudly when social workers remove 
children from ‘innocent parents for no good reason’. The problem for the social'worker 
is that the right thing to do is only obvious in retrospect. For the law, the difficulty 

is in setting out the circumstances in which a child can be taken into care. Set the 
barrier too high and children will be left unprotected. Set it too low and children will be 
removed from their parents without sufficient justification. 


Assessment advice 


Essay questions 


Essays on child protection often centre around the interpretation of the threshold 
criteria in section 31 Children Act 1989, which set out the circumstances in which a care 
or supervision order is made. The cases interpreting these can be seen as requiring 

a delicate balance between protecting the interests of the parents in having their 
children removed improperly and protecting children from abuse by ensuring that if 
they are in danger they can be protected. This is an area where the Human Rights Act 
has played a significant role and so it is useful to bring into an essay a discussion of 
how a human rights approach could be applied in this area. 


Problem questions 


Problem questions tend to ask you to consider what orders could be sought by a local 
authority in a troublesome scenario. Remember to discuss the range.of options. There 
is quite a bit of case law now interpreting the threshold criteria and it draws some fine 
distinctions, which you will need to be able to explain clearly to produce a good answer. 
You should also refer to Human Rights Act arguments as this is an area where the 
courts appear particularly amenable to such arguments (see e.g. Re S (Minors) (2010)). 


The protection of children from abuse 


Article 19(1) of the United Nations Convention on the Rights of the Child states that 
all appropriate legislative, administrative, social and educational measures should be 
taken by states to protect the child from violence and abuse. The duty on the state 

to protect children from abuse can also be found in the European Convention on 
Human Rights. The law, however, has a delicate balance to strike: protecting children 
from abuse at the hands of their families, while not subjecting the children to abuse by 
removing them from families wrongly suspected to be abusers. 
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The Children Act 1989, in Part III, seeks to ensure that children do not reach the 
position in which they have to be taken into care. For example, local authorities have a 
duty to provide services to children in need in their area, under section 17. They also 
have a duty to accommodate children in section 20 if there is a need for that. 


The threshold criteria 


The start for lawyers considering a child protection case is to consider whether the 
‘threshold criteria’ are met. For the exam you will need to have a good understanding 
of the criteria and the case law explaining them. These criteria, set out in section 31(2), 
must be met if the court is to make a care order or supervision order. If they are not 
met, the court will be restricted to considering some of the less interventionist orders. 
If they are met, the court can make a care order if doing so will promote the welfare 
of the child. The court should not assume that because the ‘threshold criteria’ are met 
that it will be in the welfare of the child to make an order (Re N-D (Children) (2014)). 


Children Act 1989, section 31(2) 

A court may only make a care order or supervision order if it is satisfied — 

(a) that the child concerned is suffering, or is likely to suffer, significant harm; and 
(b) that the harm, or likelihood of harm, is attributable to — 


(i) The care given to the child, or likely to be given to him if the order were 
not made, not being what it would be reasonable to expect a parent to 
give to him; . 


(i) The child’s being beyond parental control. 


The interpretation of these threshold criteria is not straightforward. The following 
issues of interpretation are ones that are particularly likely to come up in the exam: 


e Harm means ill-treatment or the impairment of health or development. It can 
include impairment caused by witnessing someone suffering ill-treatment, e.g. 
domestic violence. To amount to significant harm it must be enough to justify the 
intervention of the state into family life (Re MA (Children) (Care Threshold) (2009)). 
There had to be something more than commonplace human failure or inadequacy, 
but the conduct does not have to be intentional or deliberate (Re B (A Child) (2013)). 

e Development here includes physical, intellectual, emotional, social or behavioural 
development. Health includes physical or mental health. Ill-treatment includes 
sexual abuse. 

© To decide if the child is suffering harm, a comparison must be made with what 
could be expected of a similar child of the same intellectual and social development: 


Re O (A Minor) (Care Proceedings: Education) (1992). 
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e The law must tolerate diverse standards of parenting and understand that not every 
parent can be expected to be perfect: Re L (A Child) (Care: Threshold Criteria) (2007). 


© Where it is claimed that the child is likely to suffer harm, the court will consider 
whether the child was likely to suffer harm at the time when the local authority first 
intervened to protect the family. So, if the local authority has removed the child 
from a violent family and the child at the time of application is with a loving foster 
carer, it cannot be argued that the child is not currently suffering harm and so the 
threshold criteria are not met: Re M (A Minor) (Care Order: Threshold Criteria) (1994). 


© To be ‘likely’ to suffer significant harm, there had to be a ‘teal possibility’ that harm 
would be suffered (Re B (A Child) (2013)). In Re LK (2015) the fact one child had been 
given violently excessive corporal punishment meant there was a real possibility his 
younger brother would be. 

e The question of what the burden of proof is in the application is settled by Re H 
(Minors) (Sexual Abuse: Standard of Proof) (1996), see below. 

e Acare order could be made if it was unclear the significant harm was caused 
either by a parent or someone else involved in the care of a child (Lancashire CC v 
B (2000)). However, the threshold criteria would not be made out if it was unclear 
whether the harm was caused by a parent or a stranger. 

e The court must consider the personalities of a child individually. So what might be 
harmful or a risk of harm to one child might not be to their sibling (Re LK (2015)). 


Re H (Minors) (Sexual Abuse: Standard of Proof) [1996] AC 563 (HL) 


Facts 

A local authority applied for a care order in respect of girls aged 13, 8 and 2. 
Their older sister had claimed that she had been sexually abused by their mother’s 
cohabitant. He had been charged with rape but had been acquitted. The 
applications for a care order were dismissed. 


Legal principle 


(i) The standard of proof in care proceedings was the balance of probabilities. 


It needed to be shown that it was more likely than not that the children had 
suffered or were likely to suffer significant harm. However, where there was 
an allegation of particularly serious harm, more evidence would be required to 


show that it had probably occurred than would be the case with an allegation 
of less serious harm. 


Where it was claimed that it was likely that the children were to suffer 
significant harm, ‘likely’ meant that there was a real possibility that they 
would. It did not need to be shown that it was more likely than not that the 
children would suffer significant harm. 
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(iii) If it is claimed that the children are likely to suffer harm, this must be shown 
on the basis of facts, rather than suspicions. So the local authority will need 
to establish on the balance of probabilities that certain facts occurred, and 
then argue that from them it can be said that there is a real risk that the 
children will suffer significant harm. 


Applying these to the case at hand, because it had not been proved on the 
balance of probabilities that the cohabitant had abused the older girl, there were 
no facts on which to establish that there was a risk to the younger ones. 


Analysis 
This case shows how difficult it can be to protect children from possible harm while 
protecting parents from having their children removed based on little evidence. 


Don’t be tempted to... 


Burdens of proof 


The speech of Lord Nicholls in Re H causes students many problems, especially his 
statements about the burden of proof. It is a relief that we now have the decision 
in Re B (Children) (2012), which clarifies the law. The position is this: the burden 

of proof is on the balance of probabilities (confirmed again in Re S-B (Children) 
(2009)). In other words, it must be shown as more likely than not that the child 
has suffered or is likely to suffer harm. However, Lord Nicholls stated that the 
more serious the allegation, the more evidence would be needed to show that it 
had happened or was likely to happen. His point is that some things are inherently 
less likely to be true. If | were to tell you that | had seen the Queen yesterday and 
showed you a photograph of me standing in a crowd near the Queen, you would 
probably be persuaded that | was telling the truth. If, however, | were to tell you 
that | had seen a green man from Mars and showed you a photograph of me by 

an alien, you would probably still not be convinced. You would, in fact, need a 

lot of evidence to be persuaded of that. In Re B, Baroness Hale explained that it 
was fair to say that facts that were inherently unlikely were harder to prove on 
the balance of probabilities. Where Lord Nicholls had gone wrong was to suggest 
serious allegations were inherently unlikely. So, the current position is that 

when considering whether or not the allegation has been proved, the fact that it 
is inherently unlikely is a factor to take into account, but not the severity of the 
allegation. Sometimes the courts cannot determine who was the perpetrator of 
the harm, in which case they should try and produce a list of possible perpetrators 


(Re S-B (2009)). 
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Re J (Children) (Care Proceedings: Threshold Criteria) [2013] UKSC 9 


Facts 

The mother and her partner lived with three children. The mother’s first child (TL) 
had died in 2004 from non-accidental injuries. Care proceedings had been brought 
then and the judge concluded that either the mother or her ex-partner had caused 
the injuries. They were both ‘possible perpetrators’. Care proceedings were brought 
in relation to the three children now living with the mother on the basis that because 
she was a ‘possible perpetrator’ of abuse to a child in the past, there was a real 
possibility that the children now living with her were likely to suffer significant harm. 


Legal principle 

The Supreme Court held that courts could only find the threshold criteria 
established based on facts proved on the balance of probability. Suspicions could 
not be used. In this case it had not been established that the mother had harmed 
her first child and so there were no proven facts that could be used to establish 
the risk of significant harm. 


Analysis 

This decision is important because of its emphasis on the fact that children 
should be taken into care on the basis of facts, not suspicions. This principle has 
been followed ever since. 


Don’t be tempted to... 


Don’t assume that if the threshold criteria are met the court must make a care 
order. The threshold criteria permit, but do not require, the court to make a care or 
supervision order. In Re B (Children) (2012) even though the children were at risk of 
suffering significant harm the court determined it was better not to make a care 
order but instead help the parents be better parents. 


The making of a care order 


The definition of a care order 


Children Act 1989, section 33(1) and (3) 
(1) Where a care order is made with respect to a child it shall be the duty of the 


local authority designated by the order to receive the child into their care and 
to keep him in their care while the order remains in force. 
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Laas 


(3) While a care order is in force in respect to a child, the local authority 
designated by the order shall - 


Step 1. (a) have parental responsibility for the child; and 


Step 2. (b) have the power (subject to the following provisions of this section) 


to determine the extent to which - 
(1) aparent, guardian or special guardian of the child; or 


(ii) a person who by virtue of section 4A has parental 
responsibility for the child, may meet his parental 
responsibility for him. 


A care order, then, authorises the local authority to remove children from their 
parents. But notice that it does not require a local authority to do that. It is perfectly 
possible, and quite common, for a local authority to have a care order for a child, but 
to leave the child with her/his parents. Note, however, that in such a case the local 
authority can remove the child without needing to make any further application to the 
court. The local authority will have parental responsibility for the child and can decide 
the extent to which the parents are allowed to care for the child. However, section 34 
of the Children Act 1989 creates a presumption in favour of allowing a child in care 

to have contact with his or her parents. Section 34(2) does permit a local authority to 
apply for a court order that contact cease. 


The grounds for making a care order 


In order to make a care order, the court must be persuaded that the threshold criteria 
are made out; that the making of a care order will promote the child’s welfare; and that 
making a care prder will be better for the child than making no order at all. 


Exam tip 
Do not make the error of assuming that because the threshold criteria in section 31(2) 
are made out that the court is entitled to make a care order or supervision order. The 
court must also be persuaded that the order is in the best interests of the child. It is 
perfectly open for the court to decide that the threshold criteria are met, but that it 
will be in the welfare of the child not to make an order. 


When deciding whether making the care order will promote the welfare of the 
child, the courts will consider the notion of proportionality. This is a central doctrine 
under the jurisprudence of the European Court of Human Rights. Proportionality 
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has become a key concept in child protection law, especially since the advent of the 
Human Rights Act 1998. It requires the degree of intervention into family life to be 
proportionate to the risk faced by the child. Further, it requires the courts to authorise 
an intervention to protect a child only if it is the least intrusive measure into family life 
that will adequately protect the child. So, if a supervision order will adequately protect 
the child, the court should not make the more intrusive care order (Re B-S (Children) 
(Adoption Order: Leave to Oppose) (2013)). 


Yes A care order or emergency 


J protection order is required 


Is it necessary to ; 
remove the child Yes Apes ofter is 
from the parents? ja required 
\, Is it a case where the local 
authority should be permitted 
No to remove the child without 
coming back to court? 


\ A supervision order 


No may be appropriate 


The effect of a care order 


Once a care order has been made, it is for the local authority to decide how to use 

its parental responsibility. The court cannot attach conditions to a care order. A local 
authority is required to prepare a care plan, setting out what it intends to do with the 
child after the care order is made. However, it is free to depart from the care plan once 
the order is made, without having to seek permission of the courts. That was made 
clear in the following case: Re S; Re W (Children: Care Plan) (2002). > 


Re S; Re W (Children: Care Plan) [2002] 1 FCR 577 (HL) 


Facts 

Two cases were brought before the Court of Appeal seeking guidance on the extent 
to which a court when making a care order could require the local authority to abide 
by the care plan produced by the local authority in support of its application. The 
Court of Appeal held that when making a care order, the court could star items on 


the care plan. If a local authority subsequently wished to depart from the starred 


proposals, court permission would be required. The local authority appealed to the 
House of Lords. 


Legal principle 
The House of Lords held that the approach of the Court of Appeal was illegitimate. 
There was nothing in the Children Act that authorised the Court of Appeal’s 
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order and the Human Rights Act could not be used to read words into legislation. 
The Children Act had created a fundamental distinction between the role of the 
courts, which was to decide whether or not to make a care order, and the role 

of the local authority, which was to decide how to implement the care plan. The 
Court of Appeal had wrongly tried to compel the local authority to treat a child in 
Care in a particular way. 


Analysis 

This case shows how reality interacts with legal principle. It is the local authority 
who must fund, and find the resources for, child services. Although the court can 
consider what is best for a particular child, the local authority must balance the 
interests of that child with all the others it has in its care. 


The supervision order 


The definition of a supervision order 


Children Act 1989, section 35(1) 


While a supervision order is in force it shall be the duty of the supervisor — 
(a) to advise, assist and befriend the supervised child; 


(b) to take such steps as are reasonably necessary to give effect to the order; 
and : 


(c) where - 


(i) the order is not wholly complied with; or 


(ii) the supervisor considers that the order may no longer be necessary to 
consider whether or not to apply to the court for its variation or discharge. 


The supervision order imposes a duty on the supervisor to advise, befriend and assist 
the child. The obligations it imposes upon the parents are very limited. However, 
always lurking behind the supervision order is the threat that if the parents do not 


cooperate with the supervisor, a care order may be sought. 


The grounds for making a supervision order 


The supervision order can only be made where the court is satisfied that the threshold 
criteria are made out, and that making a supervision order will promote the welfare of 
the child, and that making an order is better than making no order at all. 
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Emergencies 


In a problem question you will need to decide whether the situation requires immediate 
intervention. Where there is an emergency, an application can be made under section 
44 for an emergency protection order. However, in Re X (Emergency Protection Orders) 
(2006), Munby J said they should be used sparingly and only as a last resort. The 
grounds for applying for an order is reasonable cause to suspect that the threshold 
criteria are made out; or that the local authority is trying to make enquiries about a 
child and is unreasonably being frustrated access to the child. The order permits a local 
authority to remove children from their parents. The order can be made without giving 
the parents notice of the application, but it cannot last more than eight days, although it 
can be extended for a further seven. When the order comes to an end, the child must be 
returned to the parents, or an application for a care order must be made. 

As well as the emergency protection order, the police have the power to remove a 
child to suitable accommodation if they have reasonable cause to believe that otherwise 
the child would be likely to suffer significant harm. The power only lasts for 72 hours. 


Alternative orders 
Exam tip 


In a problem question, especially make sure you consider the whole range of orders 
available: care order, supervision order, emergency protection order, child assistance 
order, voluntary accommodation, etc. The notion of proportionality requires you to show 
that the proposed order is the least interventionist, most effective order available. 


If a care order or supervision order is not appropriate, there are other possibilities for 
a local authority. Of course, where the parents are happy to receive the help of the 
local authority, it is probably unnecessary to seek any order at all. Under section 20 of 
the Children Act 1989, if a child is in need and requires accommodation this can be 
provided by the local authority if the parent consents. 

The local authority could apply for a child assessment order under section 43. This 
is an order enabling medical or psychiatric assessment of the child to take place. In 
broad terms, it is necessary to show that there are reasonable grounds to suspect that 
the child is suffering or is likely to suffer significant harm and that the assessment will 
help establish whether or not this is the case. 

Under section 17 the local authority is under a duty to safeguard and promote the 
welfare of children in their area who are in need. It should provide a range of services 
appropriate to the needs. Note that this duty cannot be enforced by an individual 
seeking to be provided services (R (G) v Barnet LBC (2003)). 
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Throughout this topic, references can be made to the rights protected through the 
Human Rights Act. The following points in particular can be relevant: 


¢ Achild suffering abuse has a right to be protected by the state if the state knows 
or ought to know of the abuse. This can be under Articles 3 or 8 (E v UK (2003)). 


e A family has aright to respect for its family life. If a child is removed from his/her 
parents by the local authority, this will be an interference with the parents’ rights 
under Article 8. However, that interference can be justified under Article 8(2) if 
necessary in the interests of the child. 


e Any removal by the state of a child should be regarded as temporary and steps 
should be taken where appropriate to return the child to the family as soon as 
possible (Johansen v Norway (1997)). 


e The court should respect the principle of proportionality and make the least invasive 
order that will adequately protect the child. 


Putting it all together 


Sample question 


s 
Could you answer this question? Below is a typical problem question that could arise 
on this topic. Additionally, a sample essay question and guidance on tackling it can be 
found on the companion website. 


‘ Problem question 
Evander, aged 10, lives with his mother, Luscinda, a lone parent. Luscinda is devoutly 
religious and requires Evander to spend two hours a day locked in his room in prayer. He 
is also not allowed to talk to any girls. Social workers were alerted by Evander’s school 
because he appeared unhappy and withdrawn. Social workers were also contacted 
by Evander’s doctor, because at a recent examination of Evander, she spotted some 
bruises that could indicate sexual abuse. When asked about these, Luscinda said that 
they were nothing to do with her, but that Evander did spend one day a week with 
his Uncle Obadiah and the marks could have been caused by him. Further medical 
examination is unable to establish whether or not there is sexual abuse, but an expert 
states that there is a 40 per cent chance that there is. There is no medical evidence to 
establish who it might be who is sexually abusing Evander, if anyone. 
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Advise the local authority on what steps it could take to protect Evander and the 
likely success of any application the local authority might make. 


Answer guidelines 
Approaching the question 


The starting point in a problem like this is to ascertain whether or not the threshold 
criteria in section 31 of the Children Act 1989 have been made out. 


Important points to include 

There are a number of issues here. 

e Can the hours of prayer constitute harm? Is Evander to be compared to a child of 
his cultural background or an average child? 


e Ifthe local authority relies on the feared abuse, has it been shown on the balance 
of probabilities that there is a real risk of harm? Notice, that the local authority 
does not need to show that it is more likely than not that there will be abuse. Rather 
it has to show that it is more likely than not that there is a risk of abuse. That is 
sufficient to meet the threshold criteria. 


e Discuss the issue of whether it matters that it is unclear whether Luscinda or 
Obadiah is responsible (see Lancashire CC v B). 


You will also want to consider the different orders that the local authority could 
apply for. 


Impress your examiner ~ 


Remembering that the proportionality principle requires the court to make the 
least intrusive order that will adequately protect Evander, consider the human 
rights issues raised by the case. 


Key case summary 
Key case How to use Related topics 


Re H (Minors) (Sexual To explain the threshold Harm; sexual abuse 
Abuse: Standard of Proof) criteria 


148 


Key case How to use 


Re J (Children) To discuss how the 


Putting it all together 


Related topics 


threshold criteria can 


be proved 


Re S; Re W (Children: Care To give an example of the 


Plan) legal effect of care plans _—rights 
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To explore how to 
balance child protection 
with parents’ rights 


To understand the 
problems around the 
‘unknown perpetrator 
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gendered dimensions of 
child protection law 


To consider the law 
on suspicions in child 
protection 


To examine the concept 
of harm in child 
protection law 


To explore how the law 
on child protection has 
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Go online to access more revision support including quizzes to test your 
knowledge, sample questions with answer guidelines, printable versions or the 
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Revision checklist 


Essential points you should know: 


e Who can adopt children and which children can be adopted 


e The grounds for making an adoption order or special 
guardianship 


e The law surrounding ‘open adoption’ 


e How adopted children can discover who their birth parents 
were 


Topic map 


Matching 

Procedure Placement 
Making of adoption order 
Consent 

Grounds for order Dispensing with consent 


Welfare 


Adoption 


‘Transplant model’: 
Effect of adoption —{ Webster v Norfolk CC 
Open adoption 


a 


Special guardianship: Re AJ (Special Guardianship Order) 


| A printable version of this topic map is available from go.pearson.com/uk/lawexpress 
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Introduction 


The government is convinced we need to increase the number of children 
being adopted. 


it argues that the security and formality offered by adoption provides the best setting 
for children who can no longer live with their parents. However, others are not convinced. 
Adoption means the severing of formal legal ties with the birth parents and wider family. 
It means all hope of reuniting the parents and children has been lost. There are a number 
of key legal issues here. The first is the grounds that need to be established before 

an adoption order can be made. The second is the effect of the adoption order and, in 
particular, what links, if any, the child has with the birth family. The third is the ability of 
the adopted child to find out information about his or her birth family. 


Assessment advice 


Essay questions 


The law on adoption has been radically changed with the Adoption and Children Act 

of 2002. As yet, there is very little case law on it. However, you can use cases decided 
under the old law to demonstrate some of the issues that may well arise under the 
new legislation. You should always be familiar with the key provisions in the legislation 
and particularly the circumstances in which the consent of the parents to placement 
or adoption can be dispensed with. The Human Rights Act may have a role to play here, 
although it remains to be seen how receptive the courts will be to arguments based on that 
legislation. Don’t forget the option of special guardianship as an alternative to adoption. 
Essay questions are likely to focus either on the protection of the interests of the birth 
family in adoption cases or on the role that adoption plays generally in the law in this area. 


Problem questions 


Problem questions are likely to focus on the grounds for making the adoption; the issue 
of ‘open adoption’ and the status of the child while being placed prior to the making of 
the adoption. You will need to be familiar with the key legislative provisions and be able 
to make arguments over the ambiguities in the law. It is particularly important that you 
are familiar with the law on dispensing with consent to adoption as this nearly always 
appears on a problem question on adoption. 


Who can be adopted? 


It is easy to make some foolish comments when writing about adoption based on 
a misperception of adoption in reality. There are two points to emphasise. First, 
it is very rare for babies to be adopted. It is far more common for children to have 
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spent some time with their parents before being removed by the local authority. The 
significance of this is that many children will know their parents and so the kind 

of secrecy that used to pervade adoption (when children were not told they were 
adopted) is almost unheard of nowadays. The second point is that adoption is rare. In 
the year ending 31 March 2017 there were about 72,670 children in care, with only 
about 4,350 children being placed for adoption. 


Don’t be tempted to... 


Adoption in practice 


It is only possible to make an adoption order in respect of a child who is under 18 
at the time of the adoption proceedings. You can adopt your own child. This might 
be appropriate where you get rid of the status of the other parent. As you can 
imagine, the courts will require some convincing of this. More common is where 

a parent and step-parent adopt so that the step-parent can become legally the 
parent of the child. 


Who can adopt? 


The 2002 Adoption and Children Act greatly increased the range of people who can 
apply. They now include: 

e married couples; 

e civil partners; 

e acohabiting couple (whether same-sex or opposite-sex); 

e asingle person. 


However, an applicant must be over 21. 


The adoption procedure 


The law governing the procedure of adoption is complex. In outline, it involves the 


following steps. 


Stage in the procedure Purpose © 

Local authority decides that An assessment that there is no realistic hope 
adoption is appropriate for this of successfully returning the child to his or her 
child parents > 
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Stage in the procedure Purpose ae 


Assessing adopters The adoption agency ensures that the applicant 
or applicants are suitable to adopt children 


Matching the adopters and child | The agency decides which applicants are 
suitable for which children available for adoption 


Placement of the child withthe — The child lives with the adopters as a kind of 


adopters trial run to see if the adoption might work 

The agency applies for an The court must be persuaded that there is the 
adoption order that the court necessary appropriate parental consent (or that 
may make requirement has been dispensed with) and that 


the adoption is in the child’s best interests 


The most controversial aspects of the procedure are the placing of the child with the 
adopters and the making of the adoption order, so we shall focus on those. 


Placement of the child 


This is where the child lives with the would-be adopters as a form of ‘trial’ period 
to see if the adoption is likely to work. Note that a child can only be placed if the 
placement conditions are met, which most importantly require the parents to have 
consented to the making of the adoption order or for their consent to have been 
dispensed with. 

An adoption agency can place a child with adopters either with the consent of 
the birth parents (under s. 19) or by means of a placement order (under s. 21). Before 
making a placement order, the court must be satisfied that: 


¢ the child is in care or the threshold conditions under Children Act 1989, section 
31(2) have been made out or the child has no parent or guardian, 


¢ the making of the placement order is in the welfare of the child; 


e the parents of the child have consented or the consent of the parents has been 
dispensed with. 


Of this list, you need to know more about two factors: the welfare test and the 
dispensing with consent test. 


The welfare of the child in adoption cases 


When deciding what is in the welfare of the child, the following provisions apply. 
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Adoption and Children Act 2002, section 1(2) 


The ‘paramount consideration of the court or adoption agency must be the child’s 
welfare throughout his life’. 


Adoption and Children Act 2002, section 1(4) 


Here is the list of factors that the court should take into account in any decisions 
relating to welfare in the adoption context: 


(a) the child’s ascertainable wishes and feelings regarding the decision 

(considered in the light of the child's age and understanding); 

(b) the child’s particular needs; 
(c) the likely effect on the child (throughout his or her life) of having ceased to be 

a member of the original family and become an adopted person; 

(d) the child’s age, sex, background and any of the child’s characteristics which 
the court or agency considers relevant; 

any harm (within the meaning of the Children Act 1989) which the child has 

suffered or is at risk of suffering; 

the relationship the child has with relatives and with any other person 

in relation to whom the court or agency considers the relationship to be 

relevant, including — 

(i) the likelihood of any such relationship continuing and the value to the 
child of its doing so; ’ 

(ii) the ability and willingness of any of the child’s relatives, or of any such 
person, to provide the child with a secure environment in which to 
develop, and otherwise to meet the child’s needs; 

(iii) the wishes and feelings of any of the child’s relatives, or of any such 
person, regarding the child. 


Exam tip 
When considering the welfare principle in the Adoption and Children Act 2002 (ACA), it 
is worth noticing that the welfare test in section 1 of the Act is slightly different from 
the welfare principle in the Children Act 1989 (CA). First, notice that the ACA specifically 
tells the court to consider the position of the child into adulthood. Second, the factors 
in section 1(4) ACA are like those in section 1(3) CA 1989, but not identical. In particular, 
note section 1(4)(f) ACA and the reference to the child’s wider relationships, and in 
section 1(4)(c) the significance of ceasing to be a member of the wider birth family. 
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Particularly relevant in deciding whether there should be a placement order 1s factor 
(f): the relationship the child has with any relatives. In practice, if a child cannot be 
cared for by his or her parents, the courts will consider whether or not the child should 
be looked after by the child’s wider family. Only if that is not possible will adoption 
outside the family be considered. In Re M'P-P (Children) (2015) children were thriving 
with their foster parents and so particularly good reasons were needed to move them 
to a couple for adoption. — 


Dispensing with consent 


In order to make a placement order, it is necessary to have parental consent. But 
who exactly must consent? All parents or guardians or special guardians with 
parental responsibility must consent. However, the consent of an unmarried father 
without parental responsibility is not required. That said, an unmarried father will 
normally be informed of the proceedings and given a chance to have his say. Indeed, 
a failure to do so could amount to a breach of his rights under the Human Rights 
Act 1998. 

The status of special guardian was created in the Adoption and Children Act 
2002. It is designed to be more secure than merely giving someone a residence 
order, but does not have the effect that an adoption has of ending the relationship 
between the child and birth family. The special guardian has parental responsibility 
and can exercise that to the exclusion of the child’s parents or others with parental 
responsibility. 

If all those with parental responsibility have consented, there is no problem. But if 
one of the required consents is not forthcoming, a court will have to dispense with the 
consent. 


Adoption and Children Act 2002, section 52(1) 


The court cannot dispense with the consent of any parent or guardian of a child 
to the child being placed for adoption or to the making of an adoption order in 
respect of the child unless the court is satisfied that - 


(a) the parent or guardian cannot be found or is incapable of giving consent, or 
(b) the welfare of the child requires the consent to be dispensed with. 


In deciding whether the welfare of the child requires the consent to be dispensed 
with, the court will take into account the checklist of factors in section 1(4) Adoption 
and Children Act 2002 (listed earlier). In Re Q (4 Child) (2011) the Court of Appeal 


stated that the word ‘requires’ indicated that the child’s welfare made adoption 
necessary. 
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Re B-S (Children) (Adoption Order: Leave to Oppose) [2013] 
EWCA Civ 1146 


Facts 
A mother opposed the making of an adoption order, without her consent. 


Legal principle 

The Court of Appeal emphasised that in considering the child’s welfare in 
adoption cases it had to be remembered that adoption was ‘the last resort’ and 
‘only permissible if nothing else would do’. The law was based on the belief that 
the child’s ‘interests included being brought up by its parents or wider family 
unless the overriding requirements of the child’s welfare made that impossible’. 


Analysis 

This is a key case on adoption which has been much cited in later cases. It 
emphasises the importance of proportionality and that adoption should only be 
used if a less interventionist approach is not appropriate. 


Don’t be tempted to... 


Dispensing with consent 


Section 52 at first reading appears to permit the court to dispense with the 
consent of the parent if that would be in the welfare of the child. Indeed, it 

has been criticised for allowing the courts to dispense with consent too easily. 
However, notice that the provision is not as wide as might at first appear. First, 

it must be shown that the child’s welfare requires the parent’s consent to be 
dispensed with. It might be argued that if the adoption is very slightly in the 
welfare of the child, that is insufficient to mean that the adoption is required. 
Second, the'legislation must be read in a way that is in compliance with the 
European Convention on Human Rights, in so far as that is possible. The European 
Court of Human Rights has indicated that adoption should only be used if there is 
no realistic prospect of the child being reunited with the parents. 


The effect of an adoption order 


Under Adoption and Children Act 2002, section 67(1) ‘an adopted person is to be 
treated in law as the child of the adopters or adopter’. This reflects the ‘transplant 
model’ of adoption. The child will cease to be the child of the birth parents for legal 
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purposes and will become the child of the adopters. Once an adoption order has 
been made, it will only be revoked in exceptional circumstances (Webster v Norfolk CC 
(2009). 

Sitting rather uncomfortably with the ‘transplant model’ is the current 
popularity for ‘open adoption’. This is the idea that the adopted children will retain 
contact with their birth families. Section 46(6) of the Act requires the court before 
making an adoption order to consider whether there should be arrangements for 
contact with the child. However, that is not the same as saying the court must make 
such arrangements unless there is a good reason not to; it must just consider the 
issue. Generally, then, where contact does take place between adopted children and 
their birth families, this is done as a matter of ‘good will’ rather than the result of a 
formal order. 


Adopted children and birth information 


Many children who have been adopted wish to discover information about their birth 
family. Children who have attained the age of 18 can obtain a copy of their birth 
certificate from the Registrar-General. This will be provided unless there are good 
public policy reasons not to give this. Under sections 77 and 78 of the Adoption and 
Children Act 2002 there will also be an Adoption Children Register, giving the details 
of all adoptions. 

Any person can receive a copy of any entry in the Register. A child under the age of 
18 can even seek a copy of an entry in the Register, under certain conditions. 


Special guardianship ~ 


The following people can apply for a special guardianship order if over 18 years old: 
e a guardian of a child; 
¢ a person with a residence order in respect of the child; 


¢ a person who has the consent of all those with a residence order or all those with 
parental responsibility; 


e any person with whom the child has lived for three of the five previous years, 


provided that they have the consent of a person with parental responsibility or the 
local authority (if the child is in care), 


¢ a local authority foster-parent with whom the child has lived for a period of one 
year. 
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People not in this list need the leave of the court to apply. 

When considering an application for a special guardianship order, the court will be 
bound to apply the welfare principle in section 1 of the Children Act 1989, The court 
may consider whether special guardianship is more or less appropriate than adoption. 
The following table compares and contrasts the effects of adoption and special 
guardianship. 


Adoption _ Special guardianship (SG) 
Adoption brings to an end the parental With SG the birth family retains its 
status of the birth family parental status 

The adoptive parents acquire parental A special guardian is not the parent 
responsibility and the full status of of the child, but has parental 
parents responsibility for the child and can 


exercise it to the exclusion of any other 
person with it 


An adoption can be brought to an end SG can be brought to an end by an 

only by another adoption order application to the court, although leave 
of the court is required before such an 
application canbe made 


In Re AF (A Child) (Special Guardianship Order) (2007) the Court of Appeal 

rejected an argument that special guardianship rather than adoption should be 
used where relatives were going to care for a child. The court emphasised that in 
every case the court must simply decide which order will best promote the welfare 
of the child. 


In a problem question, you will need to consider whether the case is one where 
special guardianship or adoption is more appropriate. The main benefit of adoption is 
the security it offers and the sense of belonging to the adoptive family. The special 
guardianship means that the link with the birth family is retained. This may be seen as 
both its main strength and weakness. 

There are other options apart from adoption and special guardianship. These include 
a residence order or granting step-parents parental responsibility. 
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Putting it all together 


Sample question 


Could you answer this question? Below is a typical essay question that could arise on 
this topic. Additionally, a sample problem question and guidance on tackling it can be 
found on the companion website. 


Essay question 


Does the Adoption and Children Act 2002 adequately protect the interests of the birth 
family? 


Answer guidelines 
Approaching the question 


Start by setting out the current law, before considering whether it strikes the correct 
balance. 


Important points to include 

There are several key issues you will want to raise in discussing the question posed in 

this essay: 

e Does the ground for dispensing with consent adequately protect the rights of the 
birth parents? 


e Is the rule that if consent to adoption is given at the placement stage it cannot be 
withdrawn too harsh? Or is it necessary to protect the interests of the adopters? 

e Should the law take a stricter line in encouraging open adoption? 

e Is the transplant model inappropriate? 


e Is it justifiable for the law to permit adoption by step-parents? 


Impress your examiner 


Consider whether the Human Rights Act 1998 is significant here. Consider also the 


weight in other areas of family law that is attached to the biological connection 
between a parent and child. 
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Key case summary 


Keycase How to use Related topics 
Re B-S (Children) (Adoption To explain when a court will | Human rights; care 
Order: Leave to Oppose) make an adoption order proceedings 
Key further reading 
Key articles/reports How to use Related topics 


Ball, C. (2005) The Adoption and Children To criticise the current Parents’ rights 
Act 2002 - a critical examination, law on adoption 
Adoption and Fostering, 29: 6 


Choudhry, S. (2003) The Adoption To examine whether the — Children’s 
and Children Act 2002: the welfare current law is compliant rights 
principle and the Human Rights Act with human rights norms 


1998 — a missed opportunity? Child 
and Family Law Quarterly, 15(2): 119 


Harris-Short, S. (2008) Making and To examine whether the — Parents’ rights 
breaking family life: adoption, the current law is compliant 
state and human rights, Journal of with human rights norms 


Law and Society, 14: 325 


Luckock, B. (2008) Adoption support To explore the wider Parents’ rights 
and the negotiation of ambivalence in —_ issues around adoption 

family policy and children’s services, 

Journal of Law and Society Law, 35: 3 


Sargent, S. @015) Transracial To understand the Discrimination 
adoption in England, International issues around race and law 

Journal of Law in Context, 11: 412 adoption 

Sloan, B. (2009) Welfare and the To understand how Children’s 


rights of the birth family in ‘fast track’ — adoption law balances rights 
adoption cases, Child and Family Law the rights of parents and 


Quarterly, 21(1): 87 children 
Sloan, B. (2013) Conflicting rights: To debate whether Children’s 
English adoption law and the the current law is rights 


implementation of the UN Convention compatible with the law 
on the Rights of the Child, Child and on children’s rights 
Family Law Quarterly, 25(1): 40 
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Key articles/reports How to use Related topics 
Sloan, B. (2014) Post-adoption To consider whether the Contact 
contact reform: compounding law should allow contact 

the state-ordered termination of with birth parents after 

parenthood? Cambridge Law Journal, adoption 
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Glossary of terms 


The glossary is divided into two parts: key definitions and other useful terms. The 

key definitions are the essential terms that you must know and understand in order 

to prepare for an exam. The additional list of terms provides further definitions of 
useful terms and phrases which will also help you answer examination and coursework 


questions effectively. 


Key definitions 

Adultery Adultery is voluntary sexual intercourse between a man and a 
woman, one or both of whom is married. 

Cohabitants Two persons who, although not married to each other, are 
living together as husband and wife or (if of the same sex) in 
an equivalent relationship. 

Constructive trust In order to establish a constructive trust, it is necessary to 


Consummation 


Female 
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show: (1) a common intention to share ownership - this is 
proved by evidence of an express agreement to share own- 
ership or it can be inferred from a direct contribution to the 
purchase price or mortgage instalment; (2) actions by the 
Claimant in reliance on the common intention. 


Vaginal intercourse; the fact that contraception is used does 
not prevent there being consummation, but there must be 
penile penetration. 


The definition of female is that at birth the individual's genital, 
gonadal and chromosomal characteristics all pointed in the 
direction of being female. 


Ground for divorce 


Guardian ad litem 


Male 


Molestation 


No order principle 


Pension sharing order 


Placement 


Proportionality 


Proprietary estoppel 


¢ 


Resulting trust 


Right 


Separation 
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~ The ground for divorce is that the marriage has broken down 


irretrievably, but that can only be proved by showing one of 
the ‘five facts’. 


A court may appoint a guardian ad litem (often known just 
as a guardian) to represent the child’s interests in court. 
The guardian should talk to the child and inform the court of 
the child’s views. 


The definition of male is that at birth the individual's genital, 
gonadal and chromosomal characteristics all pointed in the 
direction of being male. 


Molestation includes acts that harass or threaten the victim. It 
must be conduct that is not simply an invasion of privacy. 


This is the principle in s. 1(5) of the Children Act 1989 that the 
court should only make an order if doing so would be better 
than not making an order at all. 


This is an order that one party’s pension be split at the time 
of the proceedings or thereafter. When the order comes into 
effect, the pension is split into two separate parts and they 
cease to be connected. 


This is where the child lives with the would-be adopters fora 
form of ‘trial’ period to see if the adoption is likely to work. 


Proportionality requires the degree of intervention into family 
life to be proportionate to the risk faced by the child. Further, 
it requires the courts to authorise an intervention to protect a 
child only if it is the least intrusive measure into family life that 
will adequately protect the child. 


For X to be able to establish a proprietary estoppel, it must be 
shown that: (1) the owner of the property assured or promised 
X an interest in the property; (2) X relied on the promise to 

her detriment; (3) it would be unconscionable not to give X an 
interest in the property. 

A resulting trust is presumed to arise when A contributes to 
the purchase price of a piece of property that is put into B's 
name; or A transfers property to B, receiving nothing In return. 
In these cases it is presumed that B holds on trust for A. 


When a person has a right to x, other people are bound under a duty 
to protect or promote the interests the person has in x. There need 
to be good reasons why the person should be prevented from x. 


Separation requires the parties to live in separate households. 
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Special guardian 


Special guardianship is designed to be more secure than 


merely giving someone a residence order, but not have the 
effect that an adoption has of ending the relationship between 
the child and birth family. 


Surrogacy 


Under a surrogacy arrangement, a couple (‘the commissioning 


couple’) ask a woman (‘the surrogate mother’) to carry a child 
for them. The agreement is that shortly after birth the surro- 
gate mother will hand the child to the commissioning couple 
for them to bring up. 


Other useful terms 


Acquired gender 


Assisted reproduction 
Autonomy 


Care plan 


Conscionability 


Constructive desertion 
Conveyance 
Duress 


Gender Recognition Certificate 


Genetic father 


Jurisprudence 
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The gender a person wishes to be recognised 
as having when applying under the Gender 
Recognition Act 2004. 


Medically assisted reproduction; it can involve the 
sperm and egg of the couple or donated gametes. 


The right to be able to make decisions about how 
you wish to live your life. 


This is a document prepared by a local authority 
when applying for a care order; it will explain what 
the local authority intends to do while the child is 
in care. 


This is the requirement of fairness. 


Where one party is compelled to leave the other 
as aresult of his or her bad behaviour. 


This is the transfer of ownership of land from one 
person to another. 


Threats or pressure exerted on someone to do 
something he or she does not really want to do. 
This is the certificate issued under the Gender 
Recognition Act that confirms that for all legal 
purposes the person now has the gender stated 
in the certificate. 


The man whose sperm led to the production of 
the child. 


The philosophical basis of the law. 


Legal aid 


Licensed clinic 


Prohibited degrees of relationship 


Special procedure 


Glossary of terms 


Government funding available to people in need 
to fund litigation and legal advice. 


A clinic offering fertility treatment, which has 
been licensed under the Human Fertilisation and 
Embryology Act 1990. 


The Marriage Act 1949 lists those who are too 
closely related to be permitted to marry, those who 
are within the ‘prohibited degrees of relationship’. 


This is a name for the procedure dealing with 
undefended divorces, which means that the peti- 
tioner does not have to prove the facts alleged in 
the petition. 
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Note: Emboldened entries refer to those appearing in the glossary. 


A 

Abuse 
child protection, and 138-9 
domestic 37-8, 48, 49, 50 


contact issues 115, 119,115,119 


emotional 37, 38, 40 
acquired gender 5-6, 8 
Adoption 154-64 
adoption order 156, 163 
agencies 156 
birth family 157, 158, 160, 161, 164 
birth information 160 
dispensing with consent 158-9 
effect of order 159-60 
foster parents, and 158 
human rights 158, 159, 163 
key case 163 
last resort, as 159 
‘open adoption’ 160 
placement of child 156-9 
placement order 156, 158 
procedure 155-6 
race, and 163 
secrecy 155 
special guardianship compared 161 
statistics 155 
step-parents, and 155 
topic map 153 
‘transplant model’ 159-60 
welfare of child 156-7 
welfare principle 157 
who can adopt 155 
who can be adopted 154-5 
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Adoption Children Register 160 
Adultery 

definition 55 

divorce, and 12, 55-6 

civil partnerships 63 

same-sex marriages 5, 12, 55 
Agreed fatherhood conditions 93 
Annulment of marriage 

bars to 11 
Ante-nuptial agreements 80 
Approbation 

annulment, and 11 
Assisted reproduction 

father, and 91 

parentage and 102 


B 
Behaviour 

divorce, and 57-8, 65 
Big money cases 

financial order for spouses 75-7 
Birth certificate 

father registered on 92, 94, 98 
Birth information 

adoption 160 
Burden of proof 

child protection, and 141 


Cc 
Care order 142-5 
definition 142-3 
effect 144-5 
enforceability of care plans 144 


grounds for making 143-4 
making of 139, 140, 142-3 
Care plans 144-5 
enforceability 144, 145 
Child 
choosing to leave parents 129 
consent to medical treatment 126, 
ZV NS 
contact with parents 114-16, 143 
human rights, and 111, 158, 159, 163 
trans parents, and 91, 108 
Child assessment order 146 
Child of the family 72 
Child protection 138-50 
abuse, from 138-9 
alternative orders 146 
burden of proof 141 
care order 139, 140, 142-4 
see also Care order 
child assessment order 146 
development, meaning 139 
diverse standards of parenting 140 
emergencies 146 
emergency protection order 146 
harm, meaning 139 
Human Rights Act 138, 147 
key cases 148-9 
proportionality 143-4, 147, 148 


supervision order see Supervision order 


threshold criteria 138, 139-42, 143, 
146, 148, 149 
topic map 137 
Child support 
reform of 71 
Children in court 129-30 
representation 130, 132 
Children, orders for 70-2 
child of the family 72 
Children Act 1989 71-2 
periodic payments 71 
reform of child support 71 
Children’s Commissioner 130-1 
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Children’s rights 124-34, 163 


advantages of rights-based 
approach 125 

autonomy 130, 132 

child choosing to leave parents 129 

consent of children to medical 
treatment 126, 127-8, 130 

disadvantages of rights-based 
approach 125 

enforcement 129 

Gillick 126-8 

Gillick competence 127, 128 

guardian ad litem 130 

jurisprudential foundation 125 

key cases 132 

right, meaning 124-5 

topic map 123 

welfare, and 125-6 


Children’s upbringing 106-20 


child arrangements order 106, 107 
contact 106, 114-16, 119, 120 
best interests of child 114-15 
contact activity conditions 116 
contact activity direction 116 
domestic violence, and 115 
factors to be taken into account 
109-11 
human rights 111 
key cases 118 
natural parent presumption 112-13, 
118 
no order principle 109, 118 
prohibited steps order 107 
removal from jurisdiction 114, 119, 120 
residence orders 112-13 
resolving disputes over 106-20 
section 8 order 107 
grounds for making 107-12 
welfare principle 107 


‘ shared residence 114, 119 


specific issue order 107 
topic map 105 
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Index 


Children’s upbringing (continued) 
unpaid work requirement 116 
weight attached to child’s views 

113-14, 118 
welfare principle 106, 107-11, 115, 
118,119 


factors to be taken into account 108 
when appropriate for child not to see 


one parent 114-16 

Civil partnership 11-13 
cohabitants distinguished 4, 13 
consequences 13 
dissolution 63, 64: 
marriage distinguished 13 
parentage of children 93 
topic map 3 

Coercive control 48 
offence 45 

Cohabitation 20-33 
children 22 


constructive trusts 23-6, 30, 31, 32 


contracts 28-9, 31 
general approach 21 
key cases 30 
property disputes 22-8 
proprietary estoppel 23, 26-9, 30, 
Sy I 
reform of law 27-8 
resulting trusts 23, 30 
statutory recognition 21-2 
topic map 19 
Cohabitation contracts 28-9, 31 
enforceability 28-9 
Common intention 
constructive trust, and 25-6 
Conscionability 
estoppel, and 27 
Consent 
adoption, and 156, 158-9 
voidable marriage, and 9 
Constructive desertion 59 
Constructive trust 
cohabitation, and 23-6, 30, 31, 32 
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common intention 25-6 

indirect contribution 25 
Consummation 5 

definition 9 
Contact activity conditions 116 
Contact activity direction 116 *- 


Contraceptive advice and treatment - 


consent of children to 126 
Contracts 

cohabitation, and 28-9 
Criminal proceedings 

domestic violence, and 45-6 


D 
Desertion 55, 59 
constructive desertion 59 
separation 59 
Development 
meaning 139 
Dissolution of civil partnerships 63 
Diverse standards of parenting 140 
Divorce 54-66 
adultery 12, 55-6 
bars to 60-61 
financial hardship 60, 61 
behaviour 57-8 
blameless 58 
unreasonable 57-8, 65 
consent order 82, 85 
desertion 1, 55, 59 
effects 62 
fault-based 62 
financial effects 70 
financial issues 70-87 
five facts 55 
five years’ separation 60, 65 
ground for 54-5, 65 
key cases 65, 85 
legal aid 61 
legal death of marriage 54 
mediation 64, 65 
no-fault 62, 65, 66 
procedure 61 


reform 62-3, 66 
special procedure 61 
topic map 53 
two years’ separation 59-60 
Divorce, Dissolution and Separation 
Bill 2019 
main changes 62-3 
reasons for failure of 63 
DNA testing 92 
Domestic violence 36-50 
children’s abuse of parents 49 
children’s upbringing, and 115 
civil orders under Family Law Act 1996 
38-44 
course of conduct 38, 44-5 
criminal proceedings 45 
defining 37-8, 50 
Domestic Violence Bill 2019 36 
key cases 47-8 
non-molestation order 38-40, 47 
occupation orders 40-3, 47, 48 
Protection from Harassment Act 1997 
36, 44-5, 48 
statistics 36 
topic map 35 
welfare of child, and 115 
Duration of marriage 
financial order for spouses 74 


E 
Emergencies * 
child protection, and 146 


F 
Fairness 
financial order for spouses 77, 78, 82 
Father 91-5, 101 
agreed fatherhood conditions 93 
definition 91, 100 
donor 94, 99 
genetic 92, 93, 94 
legal father not genetic father 92, 93 
parental responsibility 96-9 
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who is 91 
Female 
definition 5 
Financial hardship 
divorce, and 60-1, 70 
Financial issues on divorce and 
dissolution 70-87 
appeals against orders 81-2 
fraud, and 82 
key cases 85 
orders for children 70-2 
see also Children, orders for 
prenups 80-1, 83, 85, 86 
spouses, financial orders for 72-84 
see also Spouses, financial orders for 
topic map 69 
variation of orders 81-2, 85 
Forced marriage 10 
Foster parents 
adoption, and 158 
Fraud : 
financial order, and 82 


G 

Gender recognition 5-6 

Gender Recognition Certificate 5 
Genetic father 92, 93, 94, 101 
Gillick 126-8 

Gillick competence 127, 128 
Guardian ad litem 130 


H 
Harm 
meaning 139 
Human rights 
children, and 111, 158, 159, 163 
domestic abuse and 48 
Human Rights Act 
child protection, and 138, 144-5, 147 


I 
IVF clinic 
mix-up in 94-5 
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E Medical treatment 
Land consent of children to 126, 
ownership at common law 22 127-8, 132 
Legal aid Mental capacity 
divorce, and 61 children 126-9 
domestic abuse 49 voidable marriage, and 8, 10-11 
Lesbian couple Molestation 
resolution of parenting dispute 112 meaning 38 
Licensed clinic Mother 
reproductive treatment 92-4 definition 91 
Lump sum legal 91,95 
financial order 71, 73 parental responsibility 98 
who is 91 
M 
Male N 
definition 5 Natural parent presumption 112-13, 118 
Marriage 4-17 No-fault divorce 62, 65, 66 
bad reasons 6-7 Non-consummation 8, 9 
capacity 10-11, 15,17 Non-molestation order 38-40 
civil partnership distinguished 4, 12 No order principle 109 
cohabitants distinguished 4, 13 children’s upbringing, and 118 
consent 9, 17 
consequences 13 O 
consummation of 5 Occupation order 40-3 
improper purposes 6-7 last resort, as 43 
key cases 15 domestic violence, and 42-3 
legal death of 54 section 33 applications 40-3 
legal significance 4, 13 section 35 applications 43 
motive for 6-7, 15 section 36 applications 43 
nature of 10 section 37 and 38 applications 43 
non-consummation 8, 9, 12 significant harm test 41-2 
presumed capacity 10 Open adoption 160 
prohibited degrees of relationship 4 
relationships within 14, 15, 16 P 
religious significance 14 Parental involvement 109, 115, 120 
same-sex 5, 14,15, 16 Parental order 95 
topic map 3 Parental responsibility 91, 95-9, 101 
voidable 5, 7-11 adoption 158, 161 
see also Voidable marriages capacity 97 
who can marry whom 4-5 discrimination 100 
Mediation duty to consult 97 
divorce, and 63, 64, 65 fathers 96-9, 100 
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local authority 143, 144 
meaning 95 
mothers 98 
non-parents 99 
resident parent 100 
rights of parents 96 
special guardian 158, 160-1 
unmarried father 90, 96-7, 100, 101, 
102,158 
who gets 98-9 
Parenting dispute 
lesbian couple, and 112 
Parents 90-103 
child choosing to leave 129 
Human Fertilisation and Embryology 
Acts 1990 and 2008 91, 92-3 
key cases 100 
mix-up in IVF clinic 94-5 
topic map 89 
who are 91-5 
Paternity 
presumptions 92 
Patriarchy 49 
Pension sharing 
financial order for spouses 73 
Periodic payments 
children, for 84 
financial order for spouses 77, 84 
Physical or mental disability 
financial order for spouses, and 84 
Placement of child 
adoption, and 156-9 
Prenups (pre-marriage contracts) 80-1, 
83, 85, 86 
Prohibited steps order 
children’s upbringing, and 107 
Property adjustment 
financial order for spouses, and 73 
Property disputes 
cohabitation, and 22-8 
Proportionality 
child protection, and 143-4, 147, 148 
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Proprietary estoppel 
cohabitation, and 23, 26-9, 30, 31, 32 
Protection from Harassment Act 1997 
39, 44-5 


R 
Reform of child support 71 
Removal from 9 
children’s upbringing, and 114, 118, 120 
Representation 
children in court 130, 132 
Residence orders 95, 98, 99, 158, 
160, 161 
children’s upbringing, and 110-1, 113, 
114,118, 120, 161 
Resident parent 100, 114, 116 
Resolving disputes 
children’s upbringing, and 106-20 
Resulting trust 
cohabitation, and 23, 30 
Right 
jurisprudential foundation 125 
meaning 124-5 


5 
Same-sex marriages 4, 5, 11, 14, 16 
Separation 
desertion, and 59 
five years 60 
two years 59-60 
Short marriages 
financial orders for 74 
Serious Crime Act 2015, section 76 45 
Special guardianship 158, 160-1 
adoption compared 161 
Specific issue order 
children’s upbringing, and 107 
Spouses, financial order for 72-84 
age of parties 74 
big money cases 75-6, 78 
clean break order 73, 78 
conduct of parties 77 
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Index 


Spouses, financial order for (continued) 
contribution of parties 75 
duration of marriage 74 
earning capacity 74 
factors to be taken into account 73-4 
fairness 77, 78, 82 
financial needs, obligations and 
responsibilities of parties 74 
financial resources of parties 74 
loss of acquiring benefits 75 
lump sum 73 
orders available 72-3 
pension sharing 73 
periodic payments 72-3, 84 
physical or mental disability, and 75 
property adjustment 73 
standard of living of family 74 
welfare of child of family 74 
Standard of living of family 
financial order for spouses, and 74 
Step-parents 
adoption, and 72, 155 
parental responsibility 161 
Supervision order 144, 145 
definition 145 
grounds 145 
Surrogacy 91, 95, 101, 102, 103 
definition 91 


T 
Trans parents 
children, and 91, 109 
Transplant model 
adoption, and 159-60 


U 
Unmarried father 
parental responsibility 90, 96-7, 100, 
101, 102, 158 
placement order 158 
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Vv 


Void marriage 


voidable marriage distinguished 7-8 


Voidable marriage 7-11 


Ww 


acquired gender 8 

bars to annulment 11 

forced marriage 10 

grounds 8 

impregnation by another partner 8 

Interim Gender Recognition 
Certificate 8 

lack of consent 8, 9 

mental capacity 8, 10-11 

non-consummation 5, 8 

venereal disease 8, 12 

void marriage distinguished 7-8 


Weight attached to child’s views 


children’s upbringing, and 113-14, 
118 


Welfare 


children’s rights, and 125-6 


Welfare of child 107-9, 120 


adoption, and 157-9 

care orders 140-1, 143-4 

contact issues, and 108, 112, 
114-16 

domestic violence, and 115 

factors taken into account 109-11 

financial order for spouses, and 74 

medical decisions, and 109 

no order principle 109, 118 

parental involvement 109, 115 

primary residence orders 112-13 

supervision orders 145 


Welfare principle 131 


adoption 157 
children’s upbringing, and 106, 107-11, 
115, 118, 119 
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